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HE PREFACE on interpretation to Kelsen’s monumental work 
"Tenses The Law of the United Nations,’ while admitting that 

traditional jurisprudence is usually not willing to concede that a 
specific norm may have more than one interpretation, asserts that such 
a view “is a fiction, adopted to maintain the illusion of legal security, 
to make the law-seeking public believe that there is only one possible 
answer to the question of law in a concrete case.” * The world-renowned 
legal philosopher, while acknowledging that one interpretation may offer 
decisive political advantage over another, proceeds to remind the reader 
that scientifically inspired research must avoid from the outset the erro- 
neous approach according to which there can be, or is, only one true 
interpretation of existing law applicable to a specific case. Professor Kel- 
sen’s magnificent critique leads one to question the legal if not the political 
interpretations of those apparently infallible writers who claim knowledge 
of “the truth,” particularly when—as is usually the case —one such 
“true” analysis contradicts another referring to exactly the same case. 

Once the view is accepted that two or more legal interpretations 
pertaining to the same norm or set of norms may coexist with equal 
logical validity, it becomes evident that the choice of a specific interpre- 
tation as the only “right” one is based on political or other motives which 
may be inimical to a dispassionate scholarly approach. 

Official interpretations with regard to the legality of the decisions 
recently taken by the Security Council of the United Nations in the 
Korean conflict furnish excellent evidence for the assertion that polit- 
ical and ideological motivations greatly influence the choice among 
possible legal interpretations of certain provisions of the United Nations 


1 Hans Kelsen, The Law of the United Nations (London: Stevens & Sons. 1950. Pp. xvii, 903.) 
2 Ibid, p. xiv. 
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Charter which are applicable to this specific case. The government of 
the United States of America has found it necessary or advisable to justify, 
at least belatedly, its military actions in Korea with the Security Council 
decisions based on Article 39 of the United Nations Charter.’ It is there- 
fore understandable that far-reaching importance has been attached to 
interpretations applicable to this case. 

In accordance with information received by the United States govern- 
ment on June 24, 1950, the Deputy Representative of America to the 
United Nations, Ernest A. Gross, made a statement to the Security 
Council * on June 25, containing the full text of a United States resolu- 
tion ®> which had been submitted separately to the Security Council at 
this emergency session. An important passage of this American draft 
reads: 

The Security Council . . . Noting with grave concern the armed invasion of the 
Republic of Korea by armed forces from North Korea, determines that this action consti- 


tutes a breach of the peace, I. Calls upon the authorities in North Korea to cease hostili- 
ties forthwith; and to withdraw their armed forces to the 38th parallel. 


To call only upon the authorities in North Korea as proposed in the 
United States draft was quite unfortunate, since it could have exposed 
the United States to the accusation of lack of good faith and scrupulous 
regard for the law. Obviously, Article 40 of the United Nations Charter, 
the basis of the American draft, requires specifically that the Security 
Council “call upon the parties concerned. .. .” It does not permit calling 


only upon one of the parties concerned. The American draft resolution, 
with the amended passage calling “for the immediate cessation of hostili- 
ties,” was adopted by the Security Council on June 25, 1950.* The follow- 


3 For a semi-popular account of events leading to and including the initial stages of the Korean incident, 
and a valuable collection of documents see United States Policy in the Korean Crisis (United 
States Department of State, Far Eastern Series 34, Publication 3922, Washington, D.C., July 
1950.) Hereinafter cited Korean Crisis. 


4U.N. Doc. S/PV. 473. See also Korean Crisis, document 4, p. 13. 
5 U.N. Doc. $/1497 as cited in Korean Crisis, p. 15. 


®U.N. Doc. S/1501. The text of the resolution reads as follows: 
The Security Council 


Recalling the finding of the General Assembly in its resolution of 21 October 1949 that the 
Government of the Republic of Korea is a lawfully established government ‘having effective 
control and jurisdiction over that part of Korea where the United Nations Temporary Commission 
on Korea was able to observe and consult and in which the great majority of the people of 
Korea reside; and that this Government is based on elections which were a valid expression of 
the free will of the electorate of that part of Korea and which were observed by the Temporary 
Commission; and that this is the only such Government in Korea’; 

Mindful of the concern expressed by the General Assembly in its resolutions of 12 December 
1948 and 21 October 1949 of the consequences which might follow unless Member States refrained 
from acts derogatory to the results sought to be achieved by the United Nations in bringing 
about the complete independence and unity of Korea; and the concern expressed that the situation 
described by the United Nations Commission on Korea in its report menaces the safety and 
well being of the Republic of Korea and of the people of Korea and might lead to open 
military conflict there; 


Noting with grave concern the armed attack upon the Republic of Korea by forces from 
North Korea, 


Determines that this action constitutes a breach of the peace, 
I. Calls for the immediate cessation of hostilities; and 


Calls upon the authorities of North Korea to withdraw forthwith their armed forces to the 
thirty-eighth parallel; 
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ing member states were represented by their respective delegates: France, 
China, Ecuador, Cuba, Egypt, India, Norway, the United States of Amer- 
ica, the United Kingdom, and Yugoslavia. The Soviet Union was the only 
permanent member absent from the Security Council. The vote was: 
Nine in favor of the amended United States resolution, Yugoslavia ab- 
staining, and the Soviet Union absent. It is noteworthy that the infor- 
mation pertaining to the Korean conflict, which officially was declared 
the determining factor underlying the Security Council resolution of 
June 25, was mainly based on United States sources referring to reports 
of the South Korean army “partly” confirmed by the field adviser of 
the United States military advisory group in Korea, and a report of the 
United Nations Commission on Korea to the Secretary-General of the 
United Nations,’ as well as on the statement made before the Security 
Council on June 25 by Dr. John Myun Chang, Korean ambassador to 
the United States, who had been invited by the president of the Security 
Council, the representative of India. 

It is unlikely that the South Korean representative participated in 
the Security Council discussion on the basis of Article 32 of the Charter, 
since a delegate of the other party to the dispute, namely the Demo- 
cratic People’s Republic of Korea, was not invited to sit as a temporary 
member. If the appearance of the South Korean delegate is to be justi- 
fied under Article 32, such an invitation to North Korea as the other 
party in the dispute would have been mandatory upon the Security 
Council. Neither of the other two provisions permitting non-members of 
the Security Council to participate in its meetings, Articles 31 and 44, can 
be relied upon, since both confine the privilege to members of the United 
Nations. Neither North Korea, nor South Korea is a member. Hence it 
is difficult to justify the Security Council discussion in the absence of a 
delegate from North Korea on the basis of Articles 31, 32, or 44. How- 
ever, it may be assumed that members of the Security Council were 
familiar with the counter-charges made by the government of North Korea® 
in spite of the absence of its delegate from the sessions of the Council held 
on June 25 and 27, 1950. 


Il. Requests the United Nations Commission on Korea 

(a) To communicate its fully considered recommendations on the situation with the least 
possible delay; 

(b) To observe the withdrawal of the North Korean forces to the thirty-eighth parallel; and 

(c) To keep the Security Council informed on the execution of this resolution; 

III. Calls upon all Members to render every assistance to the United Nations in the execution 
of this resolution and to refrain from giving assistance to the North Korean authorities. 


7 Korean Crisis, documents 1, 2, and 3, pp. 11-12. 


8 The text of the North Korean counter-charges, as published in the New York Times, June 26, 1950, 
p. 3, reads as follows: 
MOSCOW, June 25 (AP)—A communique from the Interior Ministry of the Korean People’s 
Republic (North Korea) in Pyongyang, as reported by Tass, Soviet news agency: 
s a result of fierce, defensive battles against the so-called army of national defense of the 
puppet government of South Korea, which began at dawn on June 25 of this year, a sudden 
attack on the territory north of the Thirty-eighth Parallel, guard detachments of the Korean 
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It is not necessary to insist that an invitation to the spokesman of the 
North Korean regime would have been a legal prerequisite for the Security 
Council sessions of June 25 and June 27, 1950, since the view may be 
advanced that Article 32 of the Charter refers only to disputes between 
states and that there exists only one state of Korea albeit with two oppos- 
ing governments which have resorted to arms for the purpose of obtaining 
power over the territory and population of Korea. The Moscow Agree- 
ment of December, 1945, subsequent pronouncements of all Powers con- 
cerned, as well as the Security Council resolution of June 25, 1950 also 
confirm the version that there exists only “the Republic of Korea.” If this 
interpretation is correct, Article 32 of the Charter would be inapplicable 
since the initial clashes between North and South Korean forces would 
have to be classified as a civil war. This, in turn, raises the question 
discussed below, whether the Security Council can interfere in a matter 
which may very well be considered as falling essentially within the domes- 
tic jurisdiction of the state afflicted by civil war. 

It appears that the Security Council decision of June 25, 1950 was 
based on Article 39 of the Charter, which permits the Security Council 
to determine within its otherwise undefined discretion, and without pre- 
cise reference to a violation of Charter provisions, the existence of a 
breach of the peace. As a consequence of this decision the Security 
Council, without specifically referring to it, applied Article 40 of the 
Charter when calling upon “the parties concerned” for immediate cessa- 
tion of hostilities, and when calling upon the authorities of North Korea 
“to withdraw forthwith their armed forces to the thirty-eighth paral- 
lel. .. .” Chapter III of the Security Council resolution calling upon all 
members “to render every assistance to the United Nations in the execu- 
tion of this resolution” cannot be interpreted as constituting a permission 
for military assistance to South Korea in accordance with the law of the 
United Nations. The statement of President Truman made on June 27, 


People’s Democratic Republic stopped the attack of the enemy. Acting together with units of 
the People’s Army, the guard detachments of the Republic completely beat back the enemies 
who penetrated north of the Thirty-eighth Parallel and went over into a counter-attack. On 
June 25 the People’s Army and guard detachments crossed the Thirty-eighth Parallel and pene- 
trated onto the territory south of the parallel to a depth of from five to ten kilometers. 


LONDON, June 25 (UP)—The following communique, issued today by the Interior Ministry 
of the North Korean Communist regime, was broadcast tonight by the Communist New China 
News Agency and recorded here: 

The puppet National Defense Army of South Korea launched a surprise attack along the 
entire front of the Thirty-eighth Parallel against North Korea today. 

Enemy troops intruded one to two kilometers [six-tenths of a mile to one and a quarter 
miles] into North Korea from three places: the western part of the Hai Chu district and the 
Kin en district in Hwang Hai Province and the Chel Won district in Mang Won Province. 

The Ministry of Interior of the Korean Democratic People’s Republic has ordered the garrison 
troops to repulse the enemy, who intruded into areas north of the Thirty-eighth Parallel. At 
Present garrison troops of the Republic are resisting the enemy in a fierce defensive battle. 

Government of the Korean Democratic People’s Republic has instructed the Ministry of 
Interior to warn the South Korean puppet government that the Korean Democratic People’s 
Republic will adopt decisive counter-measures against the enemy if the South Korean puppet 
government does not halt its adventurous attacks toward areas north of the Thirty-eighth Parallel. 

At the same time the South Korean puppet government must bear the whole responsibility 
for all serious consequences that arise from this adventurous attack. 
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1950 with specific reference to the Security Council decision of June 25 
(calling “upon all members of the United Nations to render every assist- 
ance to the United Nations in the execution of this resolution”), while 
solemnly announcing that the “United States will continue to uphold 
the rule of law,” nevertheless rejects the above interpretation, since Presi- 
dent Truman ordered “United States air and sea forces to give Korean 
Government troops cover and support.” ® The impression evoked by the 
statement of the United States Secretary of State, as reported by the 
United States Ambassador, Mr. Austin, to the Security Council that 
President Truman had ordered air and sea support to South Korean forces 
“in conformity with the resolutions of the Security Council of 25 June 
and 27 June” ?” is misleading, since the presidential order, apart from the 
fact that it refers only to the Security Council resolution of June 25, was 
issued in the morning of June 27, whereas the resolution of the Security 
Council to recommend that “the Members of the United Nations furnish 
such assistance to the Republic of Korea as may be necessary to repel the 
armed attack and to restore international peace and security in the area” 
was accepted on June 27, 1950, at 10:45 p.m. This premature enforce- 
ment action of the United States government may have been prompted 
by considerations of military policy, particularly since it was certain that 
the American military intervention in the Korean conflict would be legal- 
ized belatedly by the Security Council. A strict adherence to the rules of 
international law, however, does not support the military actions of the 
United States prior to the Security Council decision of June 27, 1950." 
Far more hazardous is the passage, contained in the same presidential 
statement, ordering the United States Seventh Fleet “to prevent any 
attack on Formosa.” The explanation given for this order is that “Com- 
munism has passed beyond the use of subversion to conquer independent 
nations,” and that “the occupation of Formosa by Communist forces 
would be a direct threat to the security of the Pacific area and to United 
States forces performing their lawful and necessary functions in that area.” 
It is well known that the only direct threat by communist forces to 
Formosa comes from the government of the People’s Republic of China. 
It can not be maintained that North Korean forces threatened the na- 
tionalist-held island of Formosa; nor is it legally tenable to assert that 
the Security Council resolution of June 25, 1950 — or, as a matter of fact, 
of June 27, 1950 — permitted President Truman to order naval units to 
interfere in the conflict between Chiang K’ai-shek’s regime and the govern- 
ment of Communist China. Although the action of the United States 


® Korean Crisis, document 9, p. 18. 
%” Korean Crisis, document 18 [paragraph 4], p. 25. 
11 New York Times, June 26, 1950, pp. 1, 4, 5, 7. 
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fleet cannot be considered as an execution of the Security Council 
resolutions in support of the law of the United Nations, it is possible 
to view it favorably as a logical application of the Truman Doctrine. 

It may be desirable to choose a differing interpretation by asserting 
that it is a natural, an inherent right of any state to resort to force in 
self-defense, and that this right supersedes any restrictive norms of positive 
international law. On the basis of such an interpretation it may, perhaps, 
be possible to disregard Article 51 of the Charter, which permits measures 
of individual or collective self-defense only if an armed attack occurs 
against a member of the United Nations. Neither South Korea or North 
Korea is a member of the United Nations, nor is it legally tenable to 
state that North Korean forces launched an armed attack against the 
United States, forcing upon the latter measures of self-defense during the 
initial stage of the Korean conflict. Adherence to the doctrine of un- 
limited self-defense, it ought to be admitted, is tantamount to a rejection 
of the binding force of international law; it is an effective invitation to 
international lawlessness, that is, to war.’* Another interpretation justify- 
ing the initial stage of United States military action in Korea might refer 
to the permissive rule of Article 106 of the Charter. Unfortunately such 
an attempt could not be considered as having legal validity, since the 
application of Article 106 presupposes consultation among the permanent 
members of the Security Council, including the Soviet Union, with a 
view to such joint action on behalf of the Organization as may be neces- 
sary for the purpose of maintaining international peace and security. 

The present writer has no doubt that the continued penetration of 
North Korean forces en masse into South Korea constitutes a reprehen- 
sible act of aggressive war, even if the opposing version were accepted that 
military necessity in accordance with the “inherent” right of individual 
self-defense forced the North Korean troops to pursue South Korean in- 
vaders. It must be recognized, however, that the subjective expression 
of such an opinion denouncing North Korean aggression, alas, is matched 
by the effective propaganda contained in opposing opinions which have 
been readily accepted by many millions in the Far East and other areas. 
The only international organ entitled to determine a breach of the peace 
or an act of aggression with legally valid consequences is the Security 
Council. This, indeed, may explain the historic and legally’ correct atti- 
tude of Ambassador Austin, the United States representative to the 
Security Council, who, when submitting a new draft resolution to the 
Council on June 27, 1950 (S/1508 Rev. 1), declared that this was “the 


logical next step” in view of the “violation of the former resolution, the 


12 For an analysis of problems of self-defense raised in connection with the United Nations Charter see 
F. B. Schick, ‘‘Peace on Trial—A Study of Defense in International Organization,” The Western 
Political Quarterly, Vol. II (March 1949), pp. 1-44. 
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continuation of aggression, and the urgent military measures required.” ** 
Ambassador Austin moved that the Council consider “as the next step 
to restore world peace” a recommendation “that the members of the 
United Nations furnish such assistance to the Republic of Korea as may 
be necessary to repel the armed attack and to restore international peace 
and security in the area.” ?* The Security Council adopted the United 
States resolution by a vote which was registered as follows: Nationalist 
China, Cuba, Ecuador, France, Norway, the United Kingdom, and the 
United States of America in favor of the resolution; Egypt and India 
abstaining; the Union of Soviet Socialist Republics absent; and Yugoslavia 
voting against the resolution.’® 

It appears that subsequent enforcement actions of states members of 
the United Nations must be based on the vital decision of the Security 
Council made on June 27, 1950,* which, therefore, is likely to become 
the keystone of legal controversy pertaining to the Korean conflict. This 
editorial note endeavors to analyze only some of the possible legal inter- 
pretations which are apt to be advanced, or which have already been 
made by the interested groups. 

The theoretical objection that decisions of the Security Council are 
not binding on Korea, which is not a member of the United Nations, 
is not serious in view of the rarely contested Charter provision contained 
in Article 2, sec. 6, which expressly stipulates that the Organization “shall 
ensure that states which are not members of the United Nations act in 
accordance with these Principles [the principles enumerated in Article 2 
of the Charter of the United Nations] so far as may be necessary for the 
maintenance of international peace and security.” Although the assump- 
tion of a tacit adhesion to this provision by North and South Korea 
cannot be founded in positive international law, the communications of 
both contesting parties to the Security Council or other organs of the 
United Nations never indicated the existence of basic objections to the 


13 Korean Crisis, document 15, p. 24. 
14 Ibid, p. 23. 
13 New York Times, June 28, 1950, pp. 1, 8. 
16 The full text of the Security Council resolution contained in U.N. Doc. S/1511, and reprinted in 
orean Crisis, document 16, p. 24, reads as follows: 
The Security Council, 


Having determined that the armed attack upon the Republic of Korea by forces from North 
Korea constitutes a breach of the peace, 


Having called for an immediate cessation of hostilities, and 

Having called upon the authorities of North Korea to withdraw forthwith their armed forces 
to the 38th parallel, an 

Having noted from the report of the United Nations Commission for Korea that the authori- 
ties in North Korea have neither ceased hostilities nor withdrawn their armed forces to the 38th 
parallel and that urgent military measures are required to restore international peace and security, 


Having noted the appeal from the Republic of Korea to the United Nations for immediate 
and effective steps to secure peace and security, 

Recommends that the members of the United Nations furnish such assistance to the Republic 
of Korea as may be necessary to repel che armed attack and to restore international peace and 
security in the area. 
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United Nations Charter, or to Article 2, sec. 6, in particular. If this 
view is accepted, the rejection of the applicability to South and North 
Korea of Article 2, sec. 7, becomes untenable since a civil war, even if 
considered a matter which is essentially within the domestic jurisdiction 
of Korea, would not prejudice the application of enforcement measures 
in accordance with Chapter VII of the Charter. A differing view has 
been implied in a statement read on June 29, 1950, to the American 
ambassador in the Soviet Union by the Soviet deputy minister of foreign 
affairs. This declaration emphasizes that the Soviet government “adheres 
to the principle of the impermissibility of interference of foreign powers 
in the internal affairs of Korea.” **7 The statement, however, omits any 
reference to the permissive rules of Article 2, sec. 6 and sec. 7 of the 
United Nations Charter. 

The view may be held that Article 2, sec. 6 of the Charter does not 
cover a breach of internal peace within a state such as a civil war, but 
refers only to the maintenance of international peace. Since the Security 
Council is permitted under Article 39 to determine that a civil war or 
any other incident of an essentially domestic character constitutes a threat 
to the peace, breach of the peace, or act of aggression, enforcement 
measures in Korea on behalf of the United Nations are not prohibited 
on the basis of Article 2, sec. 7 of the Charter. 

Far greater difficulties present themselves when considering whether 
the Security Council resolution of June 27, 1950 conforms with Article 27, 
sec. 3 of the Charter, as far as it applies to the Korean conflict, since 
this Article provides that decisions of the Security Council on non- 
procedural matters “shall be made by an affirmative vote of seven mem- 
bers including the concurring votes of the permanent members.” No 
stipulation can be found in the Charter or the procedural rules of the 
Security Council as to what constitutes a quorum of the Security Council. 
It would seem that this important question could find a satisfactory 
solution only by incorporation into the Charter of a definition of a 
quorum, which, in turn, would necessitate an amendment of the Charter. 
Another though legally doubtful possibility would be for the Security 
Council to arrive at a substantive decision laying down its own procedural 
rule under Article 30 of the Charter as to how many of its members 
present constitute a quorum. Obviously, such a decision could restrict 
the Charter provisions pertaining to the composition (Art. 23) and the 
voting (Art. 27) of the Council, thus being in effect an amendment of 
the Charter, which is legally valid solely when arrived at in accordance 
with Chapter XVIII. 


1 Korean Crisis, document 95, p. 64. 
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The rule of general jurisprudence in the absence of Charter provisions 
pertaining to a quorum is that all the members must be present to consti- 
tute a quorum.’® If this rule is followed, the absence of the Soviet Union 
on June 27 prevented the existence of a quorum. It could be argued, 
however, that the provisions dealing with a valid vote by the Security 
Council are equivalent to definitions of a quorum. In this case there 
are two quorum provisions: Any seven members may resolve a procedural 
question, whereas decisions “on all other matters shall be made by an 
affirmative vote of seven members including the concurring votes of the 
permanent members.” But even under this more generous interpretation 
of the quorum rule, the absence of the Union of Soviet Socialist Republics 
seems fatal to the existence of a quorum. 

If we ignore the problem of a quorum, as official utterances have 
done, there remains the question of the validity of a vote on a non- 
procedural question in the absence of one of the permanent members. 
In fact, this appears to be the crux of the legal problem, particularly 
since conclusions of an extraordinary political significance are attached 
to each of the differing analyses. If the wording of Article 27, sec. 3 of 
the Charter means that a legally valid decision of the Security Council 
is possible only with the concurring votes of all permanent members, the 
resolution of June 27, 1950 would be invalid, and the military campaign 
of the United Nations forces under the predominant leadership of the 
United States would not be in accord with the constitutional law of the 
United Nations. However, the Security Council has passed decisions in 
the Palestine case,?® the Kashmir case,?° and the Indonesian case,?* where 
the Soviet delegate abstained from voting. Moreover, the Council adopted 
resolutions arrived at with the vote of the Soviet representative but the 
abstention of France and the United Kingdom (December 28, 1948), the 
United Kingdom (March 5, 1948), and the United Kingdom (March 4, 
1949).22 These are the cases of abstention — not of absence — when one 
or more of the permanent‘members have sat silent, voting neither in the 
affirmative nor in the negative. It is difficult to assert that these cases 
constitute legally valid precedents confirming the acceptance of the inter- 
pretation by all members of the United Nations that a decision of the 
Security Council becomes legaily effective if an affirmative vote of seven 
includes at least one permanent member, and no permanent member votes 
in the negative. 


%8Hans Kelsen, op. cit., p. 244 states: “Since there is no special rule concerning the quorum for 


decisions of the Security Council, the presence of all members of the Council is required for the 
adoption of a resolution.” 


9 Korean Crisis, document 93, p. 62. 
» Ibid., p. 62. 

21 Ibid., p. 63. 

22 Ibid. 
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There is a legally not binding but most significant interpretation of 
Article 27 which shows beyond any doubt the intent of the leading framers 
of the United Nations Charter that all permanent members of the Security 
Council must concur in a non-procedural decision of the Council not 
covered by the restrictions enumerated in the last sentence of Article 27. 
This interpretation is clearly expressed in section 9 of the joint statement 
on the voting procedure in the Security Council made by the delegations 
of the four sponsoring governments at the United Nations Conference on 
International Organization and subscribed to by the French delegation. 
The statement reads as follows: 

. . . In view of the primary responsibilities of the permanent members, they could 
not be expected, in the present condition of the world, to assume the obligation to act 
in so serious a matter as the maintenance of international peace and security in conse- 
quence of a decision in which they had not concurred. Therefore, if a majority voting 
in the Security Council is to be made possible, the only practicable method is to provide, 
in respect of non-procedural decisions, for unanimity of the permanent members plus 
the concurring votes of at least two of the non-permanent members.” 

If this statement is read in connection with section four of the same 
declaration, it cannot be doubted that the leading Powers of the United 
Nations envisaged the concurring votes of all permanent members of the 
Security Council, at least in cases of enforcement action under Chapter 
VII of the Charter.** 

A comparison of Article 27 with Article 18, sec. 2 of the Charter 
also indicates the intent that non-procedural decisions, calling for action 
with respect to threats to the peace, breaches of the peace, and acts of 
aggression require in addition to two affirmative votes of non-permanent 
members the concurring votes of all permanent members of the Security 
Council. While Article 18, sec. 2, dealing with the voting procedure of 
the General Assembly, specifies that decisions of the General Assembly 
on important matters shall be made by a two-thirds majority of the mem- 
bers present and voting, Article 27, sec. 3 requires an affirmative vote of 
seven members of the Security Council including the concurring votes of 
the permanent members. The adjective “present and voting” is omitted. 

The only rational explanation for the practice of abstention, and one 
which applies to all past cases, is that the abstaining state has desired 
that the proposal pass — otherwise a “veto” would have been cast — but 
has been unwilling to give the active indorsement implied in an affirma- 
tive vote. 

The problem of abstentions has not had an authoritative ruling. 
When the delegate of the United Kingdom declared: “The United King- 
dom does not wish its abstention to be treated as a veto, invalidating a 


23 UNCIO, Doc. 852, III /1/37 (1). 
34 Ibid. 
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resolution which has otherwise secured the necessary majority,” the presi- 
dent of the Council observed: 

It is now jurisprudence in the Security Council — and the interpretation accepted 
for a long time —that an abstention is not considered a veto, and the concurrent votes 


of the permanent members mean the votes of the permanent members who participate 
in the voting. Those who abstain intentionally are not considered to have cast a veto. 


The Soviet Union on one occasion, however, stipulated that its abstention 
from voting should not be regarded as creating a precedent “capable of 
influencing in any way permanent members of the Security Council,” *° 
and the United States delegate agreed that “the abstention of the delegate 
of the Soviet Union ‘should not create a precedent for the future.’ ” * 
Argentina once made a forthright protest that an abstention by a perma- 
nent member amounted to a veto and rendered legally invalid the decision 
of the Security Council.?* Nevertheless the practice of abstentions, with 
the expectation that they would not be counted as non-concurring votes, 
has become well settled. It does appear that abstaining states have taken 
liberties with the Charter once the view is accepted that the term “con- 
curring votes” refers to all permanent members of the Security Council. 
The language of Article 27 does not afford a tertia via to a Macheth who 
draws back from “that which rather than dost fear to do Than wishest 
should be undone.” 

The vote of June 27, 1950 was novel in that on this occasion the 
absence of the Soviet Union was counted as legally equal to an abstention 
not preventing passage of a decision. The question has not been argued: 
the United States Department of State simply announced at a later date 
that “The voluntary absence of a permanent member from the Security 
Council is clearly analogous to an abstention.” 2° This analogy is a frail 
vessel in which to launch an expeditionary force. The reason for treating 
an abstaining member as concurring is that the abstaining state intends 
this result: it is present; it abstains in order not to block the proposal; 
and it acquiesces in the announcement of the vote by the president of 


2% United Nations. Security Council, Official Records, 2nd Year, No. 68, pp. 1711-1712. 
26 United Nations. Journal of the Security Council, 1st Year, No. 32, p. 627. 
21 Ibid., p. 628. 


28 The statement of the Argentine delegate referring to a Soviet abstention on a majority decision of 
the Security Council pertaining to the India-Pakistan case reads as follows: 

“We have here a decision of substance, and it falls under Paragraph 3 of Article 27 of the 
Charter. The Argentine delegation voted in, favor of this resolution and these words do not 
modify our way of thinking in this connection. I consider it my duty, however, to place on 
record that this decision is invalid legally. I am sure that this is not the first time that this 
has occurred. It is, however, the first time that it has occurred since Argentina has been elected 
as a member of the Security Council. In order not to interrupt the debate on the agenda 
which took up all the time of the last meeting, I have delayed this statement until today. I wish 
to place on record, however, that I do not oppose the permanent members of the Security Council 
renouncing the use of their privilege if they consider it desirable, but when they do so, it should 

done publicly. Abstention is a means of concealing the veto, either because it is not desired 
to vote affirmatively, in order to avoid establishing a harmful precedent from the point of view 
of contrary decisions in the future, or because it is not desired to vote in the negative, in order 
not to appear to oppose a good decision, or in order to diminish the size of the target which the 
privilege offers to those who combat it.’’ (Quoted in Kelsen, op. cit., p. 242, note 1.) 


2° Korean Crisis, document 93, p. 63. 
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the Council. This is obviously not the situation in the case of an absence, 
particularly an absence such as that of the Soviet Union, which had the 
announced purpose of preventing action by the Security Council. More- 
over, as a technical legal matter the practice of following precedents, in 
jurisdictions where this is a well-established legal method — that is to say, 
common law jurisdictions — does not warrant extending a precedent be- 
yond the set of facts upon which it is based. Precedents on abstention are 
precedents on abstention, not on absence. “It is a fundamental law that 
a precedent must be a conclusion, a decision in a cause; and not a process 
of reasoning, an illustration, or an analogy.” *° 

What the United States Department of State is contending for seems 
to be a revision of Article 27, sec. 3, to read: “Decisions of the Security 
Council on all other matters shall be made by an affirmative vote of 
seven members, including the concurring votes of the permanent members 
present and voting.” This phrasing should have been advanced at San 
Francisco; it appears to be too late now. Article 27, like all other provisions 
of the Charter, rests on what this author has elsewhere called “the 
political assumption” of the United Nations. The Charter assumes that 
the five major Powers can collaborate for peace, and it recognizes the 
truism that without the collaboration of all five Powers there cannot be 
in fact collective action by the community of nations. In the absence of 
collaboration by the five permanent members, the Charter makes no 
provision for collective enforcement action. It leaves the world as it 
found it. Consequently there is an unfortunate air of disingenuousness 
about arguments concerning voting whose substantive purport is the pre- 
tense that the Soviet Union is a party to the coercive action by the 
United Nations against North Korea, a pretense which every newspaper 
reader knows to be untrue. Perhaps the United States would stand better 
in world opinion if the action in Korea were candidly justified on the 
same ground as the companion actions with regard to Formosa and 
Indo-China. These policies were launched at the same time as the 
Korean policy, and with no legally tenable reference to the Charter and 
no reliance on a permissive decision of the Security Council. Their justifi- 
cation is that offered earlier for other steps in the “‘cold war,” the failure 
of the United Nations as a means to the preservation of peace. The 
United States government is at present in the uncomfortable position of 
justifying a part of its Asiatic policy by the efficacy of the United Nations 
and another part by the impotence of the United Nations. 

The representation of China on the Security Council poses an em- 
barrassing question related to the Korean conflict. It is intimately con- 
nected with the problem of a quorum and of voting in the Security 


* Rodmill v. Rowland, 137 N.C. 617, 50 S.E. 319, 327. 
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Council. It ought to be stated at the outset that the Charter of the United 
Nations does not contemplate membership of governments but only of 
states, although it is clear that solely an individual authorized by his 
government may represent a state on the Security Council. No question 
can be raised that China, as a state, is entitled to a permanent seat on 
the Security Council. Hence the conclusion is at hand that non-repre- 
sentation of the state of China on the Council renders decisions of the 
Security Council legally invalid, since the composition of the Council 
would be violative of the constitutional law of the United Nations, 
particularly of Article 23, sec. 1 of the Charter. 

Two opposing interpretations present themselves at once when con- 
sidering the representation of China during recent Security Council meet- 
ings, and especially the emergency sessions of June 25 and June 27, 1950. 
It is possible to state—and the United States government has made full 
use of this opportunity—that it is only the Security Council which is 
competent within is autonomous discretion to decide who is to repre- 
sent China on the Security Council. Thus the United States White Paper 
on United States Policy in the Korean Crisis states: 

. . . As to the Soviet claim concerning the Chinese vote, the Rules of Procedure 
of the Security Council provide the machinery for the seating of an accredited repre- 
sentative of the Security Council. No affirmative action has been taken which, by any 
stretch of the imagination, could give force to the contention of the U.S.S.R. that a 
representative of the Peiping regime should be regarded as the representative of China 
on the Security Council. The credentials of the representative of the National Govern- 
ment of China were approved by the Council and the Soviet attempt at a later date 


to withdraw this approval was defeated. Therefore, the vote of the Nationalist repre- 
sentative on June 25 and 27 was the official vote of China.” 


However, it is possible to advance a greatly differing though at least 
equally important interpretation based on a firmly established rule of 
international law by analyzing the preliminary legal question as to whether 
or not the Security Council with the insistence of the United States defies 
the spirit if not the law of the United Nations when continuously permit- 
ting the delegate of Nationalist China to assert effectively that he acts on 
behalf of a government representing the state of China. There exists not 
the slightest doubt that the “Republic of China” referred to in Article 23, 
sec. 1 of the Charter, can be represented in the United Nations only by a 
government with effective control over the territory of China. Chiang 
K’ai-shek certainly exercises no effective control over China, since the 
sphere of validity of his legal order extends only over the island of 
Formosa. 

As has been stated in the introductory paragraph of this analysis, 
the choice of legal interpretations is usually determined by political and 
ideological motivations. It is certain that the American supported inter- 





31 Korean Crisis, document 93, p. 62. 
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pretation, which favors Chiang K’ai-shek’s representative as the Security 
Council delegate, conforms with the formal provisions of the United 
Nations Charter —in fact, it is a strictly literal interpretation. The 
opposing view, while drawing its strength from the venerable fabric of 
international law, reflects truthfully the spirit of the Charter. It is exactly 
this spirit of the Charter, and not its law, which the Soviet Union through 
the use of her “veto” right and other methods has been accused of violat- 
ing by the Western Powers. Hence it would seem dangerously inconsistent 
for the Western Powers to reject the spirit of the Charter, and to accept 
solely a formalistic interpretation of the law of the United Nations, when 
considering representation of China on the Security Council. 

This issue of the Western Political Quarterly contains a brilliantly writ- 
ten article by a member of the International Court of Justice who shows 
some avenues for a more frequent use of this principal judicial organ 
of the United Nations. Indeed no question could fall more firmly within 
the competence of the Court than the authentic interpretation of Charter 
provisions applicable to a specific case. If, however, political considera- 
tions of a delicate nature should render a judicial decision or an advisory 
opinion of the Court undesirable or impracticable, the opportunity still 
exists to follow the urgent official appeal of the Secretary-General of the 
United Nations, Mr. Trygve Lie, which was renewed in form of a letter 
even after the outbreak of the Korean crisis. In it Mr. Trygve Lie stated: 

There are no differences so great that only war can decide. Instead the program 
should be discussion of differences — negotiation — patient, steady negotiation in a spirit 
of give and take and mutual respect, as many of you have written me. This does not 
mean “surrender” by any party. It means straightforward discussion aimed at settling 


differences. Not all can be settled quickly. Not even some perhaps. But a start must 
be made. The United Nations is the only real road to peace.* 


The formal suggestion of Secretary-General Trygve Lie that the lead- 
ing Powers should renew the long-interrupted meetings of their heads of 
government, with a view to compromising their differences, is well known. 
Such a political approach, it seems, would constitute an honest imple- 
mentation of the assurances, given repeatedly by certain leading Powers, 
that their main goal is a support of the United Nations and of world 
peace. 

It ought to be realized that another political approach has been to 
follow the philosophy of the Truman Doctrine, and of “total diplomacy” 
as stated by the United States Secretary of State, Dean Acheson, or to 
favor a communist-authoritarian course by repeating the propaganda 
slogan that “Western Imperialism” must be fought to the bitter end. It 
appears to this writer that both these political approaches are likely to 
end in international anarchy. 


32 New York Times, June 26, 1950, p. 6. 





VIDEANT CONSULES 325 


An honored American political scientist, in his presidential address 
before the American Political Science Association, on December 28, 1949, 
reminded his profession that “science has no place for doctrinaires” and 
that “the spirit of compromise and relativism inherent in political science, 
the appreciation of the relativity of means to ends and of ends to means 
can... be a protection against absolutistic beliefs whether of the right 
or of the left, of the church or of the state.” And Professor Quincy Wright 
sounded the warning that the bi-polar rivalry will lead to “fateful 
tragedy.” ** 

Videant consules, ne quid detrimenti capiat res publica. 


%3 Quincy Wright, “Political Science and World Stabilization,”” The American Political Science Review, 
Vol. XVIV (March, 1950), pp. 8, 10 
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form part of the greater issue pertaining to the problem of inter- 

national legal personality. However, it is not necessary to discuss 
whether organizations other than states are endowed with international 
personality. This question was settled in the affirmative a long time ago, 
and the international personality of the United Nations was clearly rec- 
ognized by the International Court of Justice in the advisory opinion 
concerning reparation for injuries suffered in the service of the United 
Nations.? It should also be superfluous to point out that international 
organizations or great financial corporations have appeared in international 
arbitration.*? It has been proposed that international organizations of a 
non-profit-making character, like the International Red Cross, should be 
given direct access to the Permanent Court of International Justice.‘ 

Before discussing the importance of international organizations, it 
should be mentioned that the Permanent Court of International Justice 
has been dissolved and its place taken by the International Court of 
Justice, designated as the “principal judicial organ of the United Nations,” 
which, in nearly every respect except form, is a direct continuation of the 
old Court. 

The International Court of Justice has two principal tasks to fulfill: 
to give judgments in contentious cases between states, and to give advisory 
opinions to organizations and organs authorized to make such requests. It 
is therefore important to examine the position of international organ- 
izations in both these respects. 


oe QUESTIONS concerning the access to international tribunals 


CoNTENTIOUS CASES 


Article 34 of the Statute of the Court lays down very clearly the rule 
that only states can be parties in contentious proceedings before the Court. 
It might be stretching the notion of state too far if one were to include 


* This La has been written by the author in his private capacity and has no official character 
tever. 


1 See, a instance, Oppenheim-Lauterpacht, 7th ed. 1, 113 ff., and 579 ff. See also Hambro, “Indivi- 
duals before International Tribunals,” Proceedings of the 35th Annual Meeting of the American 
Society of International Law, 1941, pp. 22 ff. 


2 International Court of Justice, Reports, 1949, p. 179. 


3See, for instance, Radio Corporation of me v. Republic of China, 3 United Nations Reports of 
International Arbitral Awards, 1621 ff 


4 See Desiution § J the Institute of Aeetener Lew in 1923, 30 Annuaire de l'Institut de Droit Inter- 
national 385 (1923), particularly Art. 7, p. 
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under this heading all subjects of international law.5 On the other hand, 
there is no provision in the Statute preventing several states from being 
parties in the same suit. This happened, for instance, in the “Wimbledon” 
case.® 

If it is possible for several states to be parties in one suit, it should 
not be ruled out in advance that one state may appear as party on behalf 
of several states.’ This would be equivalent to treating a group of states 
as an entity, as a legal personality, and it might imply that action might 
be brought on behalf of such an organization. On the other hand, no 
provision has been laid down expressly stating that international organ- 
izations could be admitted, although this question was discussed in a 
meeting of the Committee of Jurists in The Hague in 1920.° Important 
debates on this problem took place in the committee to revise the Statute 
of the Court in 1929, but, for reasons of political expediency, it was 
decided that it was better not to change the Statute in this particular.® 

The case for admitting international organizations seems to be 
stronger now than it was before.’ The importance of this problem is 
greater at the present time because of the increasing number of inter- 
national organizations and their enlarged field of action. The International 
Court of Justice stated in most unequivocal terms, in the advisory opinion 
concerning reparation for injuries suffered in the service of the United Na- 
tions, that the United Nations was a subject of international law and 
could bring international claims. The Court said that they had reached 
the conclusion that the United Nations had the “capacity to bring inter- 
national claims when necessitated by the discharge of its functions.” 
Indeed, it would seem peculiar that the United Nations should be able 
to bring international claims but should not, for this purpose, be able 
to use the Court, which is its principal judicial organ. 

However, it will be difficult to admit the United Nations as a party 
before the Court unless the Court should make a ruling to the effect that 
the United Nations (and possibly other public international organizations) 
for this purpose is to be considered as a state. Such a possibility should 
not be ruled out; but in the absence of such a definite pronouncement of 


5 Such a conception is, however, not impossible and would seem to be envisaged by authors like Hans 
Kelsen and Alf Ross. 


® Permanent Court of International Justice, Series A, No. 1. The parties were: Great Britain, France, 
Italy and Japan, v. Germany. 


7 Cf. Hudson, The International Court of Justice, 1920-1942, p. 383. 


8 Cf. Permanent Court of International Justice, Advisory Committee of Jurists, Procés-Verbaux of the 
Proceedings of the Committee of Jurists, July 19, 1920 (The Hague, 1920), p. 579. 

2See Minutes of the Committee of Jurists on the Statute of the Permanent Court of International Justice, 
Geneva, 1929. L.v.n. Doc. C. 166, M. 66, 1929. V, pp. 57-61. 

% Cf. paper by C. Wilfred Jenks in Transactions of the Grotius Society, 1946, pp. 1 et seq.; also remarks 
by Philip C. Jessup in A Modern Law of Nations (New York: Macmillan Company, 1948), pp. 25- 
26 and 155. 


11 International Court of Justice, Reports, 1949, p. 180. 
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the Court, one must conclude that in the present state of international 
law, international organizations are not admitted as parties before the 
Court in contentious cases. 

Such organizations may, however, have other functions to fulfill. 
They may be called upon or be given the opportunity to furnish infor- 


mation. The Statute of the Permanent Court of International Justice pro- 
vided in Article 26: 


In Labour cases, the International Office” shall be at liberty to furnish the Court 
with all relevant information, and for this purpose the Director of that Office shall re- 
ceive copies of all the written proceedings. 


The International Labour Office valued this opportunity highly 


and has always wanted its position in regard to the Court to be made 
even stronger. 


Article 34, sections 2 and 3, of the new Statute has given a much 
larger scope to this possibility of furnishing information. It states: 


2. The Court, subject to and in conformity with its Rules, may request of public 
international organizations information relevant to cases before it, and shall receive such 
information presented by such organizations on their own initiative. 


3. Whenever the construction of the constituent instrument of a public inter- 
national organization or of an international convention adopted thereunder is in question 
in a case before the Court, the Registrar shall so notify the public international organiza- 
tion concerned and shall communicate to it copies of all the written proceedings. 


This new rule was proposed by the United States delegation at 
the Washington Conference of Jurists in 1945'* and aimed at extending 


the opportunity of giving information to organizations other than the 
International Labour Organization.’ 

It should be noted that the organizations referred to in this article 
of the Statute are public international organizations. According to ordi- 
nary accepted usage, this must mean organizations where states or gov- 
ernments are members.’® This interpretation seems also to be supported 
by the debates during the Washington Conference of Jurists,!® which 
convened prior to the San Francisco Conference to draft the Statute of 
the International Court of Justice, and it has already had a certain 
sanction from the Court itself.17 Furthermore, these organizations have 
a firm standing insofar as they may present such information not only 
when requested by the Court but also on their own initiative. It is stated 
that “information ... shall be received” by the Court. It is submitted 


12 This is obviously a misprint for the International Labour Office. 
1% UNCIO, Vol. XIV, p. 323. 

44 UNCIO, Vol. XIV, p. 325. 

% This is also the point of view of Jenks in his article quoted above. 
16 See UNCIO, Vol. XIV, pp. 134 ff. 


17 The Court refused to accept information from the International League of Rights of Man in a con- 
tentious case, but accepted it in an advisory case under Art. 66. The reason for the refusal was 
that the organization could not be qualified as a public international organization. 
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that such information can be of both a legal and a factual character, as 
long as it is relevant to the issue before the Court. Apparently such 
organizations may not only give objective information but may also pre- 
sent views which in some cases may be of great interest to the Court. If 
this latitude be granted, it seems reasonable to expect that the Court 
will give a fairly strict interpretation of the term “public international 
organization.’”*® 


ApDvisory PROCEEDINGS 


It now remains to examine the position of international organizations 
in regard to the advisory proceedings of the Court. It is stated in para- 
graph 1 of Article 96 of the Charter that advisory opinions can be 
requested either by the Security Council or by the General Assembly. 
In the days of the League of Nations, all requests for advisory opinions 
emanated from the Council, whereas the requests for advisory opinions 
which have so far been addressed to the present Court have come from 
the General Assembly.?® Paragraph 2 of the same article stipulates that 
“Other organs of the United Nations and specialized agencies, which may 
at any time be so authorized by the General Assembly, may also request 
advisory opinions of the Court on legal questions arising within the 
scope of their activities.” This provision in the Charter does not state 
whether authorization must be given for each individual case or whether 
it is possible to give authorization to an organization for all cases in the 
future. Practice has solved this problem by giving authorization for the 
future. All the organs of the United Nations except the Secretariat have 
so far received this authorization. This applies to the Economic and 
Social Council,?° the Trusteeship Council** and the “Little Assembly.” 2? 

When the question was discussed at the Informal Inter-Allied Com- 
mittee”? and in the Committee of Jurists in Washington,* a negative 
attitude was taken toward the proposals tending to give states and inter- 
national organizations the permission to ask for advisory opinions inde- 
pendently. This was also the attitude of the Legal Committee of the 
San Francisco Conference.”* 


18 More will be said about this point in the following during the discussion of advisory proceedings. 
191. Conditions of admission of a state to membership in the United Nations (Art. 4 of the Charter). 


2. Reparation for injuries suffered in the service of the United Nations. 3. Certain procedural 
questions relating to the interpretation of peace treaties with Bulgaria, Hungary and Romania. 


4. Competence of the General Assembly for the admission of new members to the United 
Nations. 5. International status of South-West Africa. 


2 January 15, 1947. 

21 November 14, 1947. 

22 December 3, 1948. 

23 UNCIO, Vol. XIV, p. 445. 
% Ibid., particularly p. 183. 

23 Ibid., Vol. XIII, pp. 233-235. 
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It was only after the Committee on the General Assembly had 
decided to take a more positive position®® that the Legal Committee 
adopted this broader point of view.?7 

Authorization has been given to the International Labour Organi- 
zation,?* the Food and Agriculture Organization,?® the United Nations 
Educational, Scientific and Cultural Organization,*® the International Civil 
Aviation Organization,*! the International Monetary Fund,®? the Inter- 
national Bank for Reconstruction and Development,®* the World Health 
Organization,** the International Telecommunications Union,* the Inter- 
national Refugee Organization,** and the Inter-Governmental Maritime 
Consultative Organization.** 

However, authority has been given to request opinions only within 
the scope of the specialized agency in question. This means that the 
organization cannot ask for an opinion on any question whatsoever but 
must limit itself to questions which are directly concerned with the 
powers of the organization. The final decision in this matter will, of 
course, belong to the Court itself. Moreover, all of the permissions to 
request opinions have been limited in the sense that any question aris- 
ing between the specialized agency on the one hand and the United 
Nations on the other, or between any two specialized agencies, is ex- 
cluded. There seems to be very little reason for such a limitation and 
it can only be explained by the jealousy which the organizations have 
shown in matters concerning their own legal position. It might be argued 
that such conflicts can too easily develop into a political struggle. How- 
ever, it is perfectly possible that a conflict between two specialized agencies, 
or between the United Nations and a specialized agency, may contain legal 
problems which could most suitably be settled by the International Court 
of Justice. Until organizations can be parties in contentious cases, the 
only way to bring such a problem before the Court is by way of an 
advisory opinion. A request for such an opinion cannot emanate from a 
specialized agency under the agreements as they now stand, but there 
is nothing in the Charter or the Statute which prevents the General As- 
sembly or the Security Council from making a request. It might be found 


26 Ibid., Vol. IX, pp. 161-163. 

21 Tbid., Vol. XIII, pp. 285, 298-299. 
28 International Court of Justice, Yearbook, 1946-1947, p. 205. 
2 Ibid., p. 206. 

% Ibid., p. 205. 

31 [bid., p. 206. 

32 [bid., Yearbook, 1947-1948, p. 124. 
33 Ibid., p. 124. 

%4 Ibid., p. 125. 

35 Ibid., p. 125. 

36 Tbid., Yearbook, 1948-1949, p. 136. 
37 Ibid., Yearbook, 1947-1948, p. 126. 
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that such a procedure—preferably on the basis of agreement with the 
specialized agencies concerned—would be not only possible but beneficial. 

All the agreements between the specialized agencies and the United 
Nations granting this authority require that the organization shall for- 
ward a request to the Economic and Social Council. This is presumably 
only for the information of the Economic and Social Council. There 
is, however, one exception, and that is UNESCO: the agreement with 
UNESCO states that the Council shall have the right to declare that, 
in its judgment, any such request should not be made and that the Gen- 
eral Assembly shall itself determine whether a request shall be submit- 
ted to the Court if UNESCO does not withdraw this demand. 

The only organization that has a different approach in these mat- 
ters is the International Trade Organization.** The relevant agreement, 
which is to be found on pages 122 and 126 of the Yearbook of the Court 
for 1947-48, states that any decision of the Conference shall at the 
instance of any member whose interests are prejudiced by the decision 
be subject to review by the International Court of Justice by means of 
a request for an advisory opinion. This article is extremely interesting 
and gives rise to a considerable number of important doubts. First of 
all, it is stated that the organization shall submit requests to the Court. It 
is not a question of a discretionary right but an absolute obligation, and 
this obligation arises if amy one member whose interests are involved 
should so demand. Indirectly, this means that one single state can de- 
mand that the Court be seized of a request for an advisory opinion. 
However this right is limited by the statement that not any member, 
but only a member whose interests are prejudiced, can act in this way. 
If it is for the individual state to decide whether its interests are preju- 
diced or not, this clause has very little meaning. If, on the other hand, 
the International Trade Organization decides whether a member’s inter- 
ests are prejudiced or not, this means that the member in practice has 
no special right at all, because a majority of the Conference can always 
decide that, in the view of the organization, the interests of a member 
are not prejudiced. This question has been very widely discussed in 
the International Trade Organization, but so far the organization has not 
been brought into existence, and no agreement with the United Nations 
has as yet been concluded. However, before we leave the International 
Trade Organization, it should be stressed that the Havana Charter for 
an International Trade Organization stipulates in Article 96, paragraph 5, 
that the organization shall consider itself bound by the opinion of the 
Court on any question referred by it to the Court. This actually makes 
the Court’s advisory opinion binding on the organization and thereby 


38 See article by Seymour J. Rubin, “The Judicial Review Problem in the International Trade Organiza- 
tion,” 63 Harvard Law Review 78 (1949); also André Gros in “A a et les Principes du 
Droit public, Etudes en l'honneur de Georges Scelle (Paris, 1950), 
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on its members. This in turn means that any clear line of demarcation 
between advisory opinions and judgments has been abolished. 

So far, only organizations have had the right to ask for advisory 
opinions, never a state. On the other hand, states have the right to 
ask the Court to give judgment on abstract points of law. This ob- 
viously indicates that there is no very strict line between these two activi- 
ties of the Court; and the rule permitting individual states incorporated 
into the Charter of the International Trade Organization to demand in- 
directly that a request be made means that individual states in fact can 
ask for advisory opinions. In reality—but not in form—this appears to 
give individual states the right to ask for advisory opinions. It should 
be added that the Permanent Court of International Justice, in its ad- 
visory opinion on the interpretation of the Greco-Bulgarian Agreement*® 
ruled out such a possibility and repeated this opinion even more strongly 
in the judgment in the Free Zones Case, when it declared: 

The Court, in its Order of December 6th, 1930, drew attention to the difficulties 
which, in the absence of previous consent by both Parties, were created by this provision 
in the Special Agreement, and at that time adjourned the further consideration of the 
case in the hope that the Parties would come to an agreement on this subject. The Court 
then said that, failing agreement between the Parties, it would give its judgment on the 


points of law involved in the case. Unfortunately, the hope of an agreement has not 
been realized. 


After mature consideration, the Court maintains its opinion that it would be 
incompatible with the Statute, and with its position as a Court of Justice, to give a 
judgment which would be dependent for its validity on the subsequent approval of the 
Parties.” 

Thus far, no specialized agency has asked the Court for an advisory 
opinion, in spite of the eagerness originally demonstrated to obtain the 
authorization to make such requests. On the other hand, the one or- 
ganization which has had to deal with a serious legal problem, namely 
UNESCO, instead of approaching the Court directly, submitted the 
problem to a special board of arbitrators, the president of which was 
appointed by the president of the International Court of Justice.*’ The 
board gave its decision on September 13, 1949, and the decision will be 
published in the Annual Digest of International Law Cases. 

On the other hand, the secretary-general of the United Nations has 
shown a keener interest in the work of the Court than did the secretary- 
general of the League of Nations. He has sent written statements or 
has been represented at the oral hearings (by the assistant secretary- 
general in charge of the legal department, Dr. Ivan Kerno, and members 
of his staff), or has done both.*? 


% P.C.1.J., Series A/B, No. 45, p. 87. 
# Ibid., No. 46, p. 161. 


“1 The poy of arbitrators consisted of M. Henri Rolin, chairman; Dr. Manfred Lachs, and M. Costa 
u Rels. 


42Dr. A. Feller, principal director of the legal department, delivered an oral statement in the first 
advisory case where he, together with Dr. Kerno, represented the secretary-general. 
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SUBMISSION OF INFORMATION 


Article 66 of the Statute of the Court contains rules concerning the 
submission of information similar to those laid down in Article 34. But 
there are certain rather important differences. 


The second paragraph of Article 66 stipulates: 


2. The Registrar shall also, by means of a special and direct communication, notify 
any State entitled to appear before the Court or international organization considered by 
the Court, or, should it not be sitting, by the President, as likely to be able to furnish 
information on the question, that the Court will be prepared to receive, within a time- 
limit to be fixed by the President, written statements, or to hear, at a public sitting to be 
held for the purpose, oral statements relating to the question. 


There exist two striking differences between Article 34 and Article 66. 
First of all, the organizations referred to in Article 66 are not public inter- 
national organizations, but only international. It must be presumed, there- 
fore, that non-governmental organizations also are involved. Such was 
the interpretation given by the Permanent Court of International Jus- 
tice.** 

The Court appears to have the greatest possible discretionary power 
in this respect. All kinds of organizations may be invited to give infor- 
mation, provided they are of an international character, and provided 
the Court is of the opinion that the information may be useful. It is 
not believed that it will be very helpful to seek guidance in Article 71 
of the Charter, which stipulates: 

The Economic and Social Council may make suitable arrangements for consultation 
with non-governmental organizations which are concerned with matters within its com- 
petence. Such arrangements may be made with international organizations and, where 
appropriate, with national organizations after consultation with the Member of the 
United Nations concerned. 

The list of organizations that have been given a consultative status 
is very long indeed and does not seem a fit criterion for the Court. It 
is reasonable to expect that a policy-making organ like the Social and 
Economic Council should wish to listen to a wider range of arguments 
than the International Court of Justice, which is a judicial organ, in which 
lobbying should not be tolerated, and where there is no room for pres- 
sure groups or for declarations of political sympathy for one of the con- 
tending parties or one of the legal theses put forward. 

The Court’s discretionary power is larger under Article 66 than 
under Article 34. First of all, private organizations may be heard, and 
secondly, the Court is under no obligation to hear anyone. No organi- 
zation has any right to be heard. It is for the Court or for the president 
of the Court to decide whether an organization is likely to furnish 
information. The initiative should, as a rule, come from the Court, but 


43 See Hudson, The Permanent Court of International Justice, 1920-1942, pp. 400-402. 
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nothing prevents the Court from extending an invitation to an organiza- 
tion which should have intimated to the Court that it can furnish 
information and is willing to do so.** 

It should finally be added that all the agreements between specialized 
agencies and the United Nations contain an article dealing with the 
relations between the organization concerned and the International Court 
of Justice. All of the agreements impose on the organization the duty 
“to furnish any information which may be requested by the International 
Court of Justice in pursuance of Article 34 of the Statute of the Court.”** 

So far, the international organizations have shown a remarkable 
reserve in regard to the Court. This was also the case of the United 
Nations in the first two years of the life of the Court. It was found 
necessary in 1947 to pass resolutions advocating that greater use be made 
of the Court.*® More requests for advisory opinions have been made 
since then. One was made in 1947, one in 1948 and three in 1949. 
It is possible that the specialized agencies are afraid that the procedure 
before the Court will be too slow. Another explanation is that a ma- 
jority of the members do not wish a judicial settlement of the questions 
at issue but prefer a political solution after hard bargaining and a process 
of give and take. Another simple, though improbable explanation is that 
there are no problems to lay before the Court. But if problems do exist, 
it is to be hoped that the judicial procedure will be sought more often 
in the future for the solution of legal problems. It may be that the 


speed with which the Court has given advisory opinions*’ will be an 
encouragement and that states will remember that there is a special 
stipulation in the rulés of the Court for an accelerated procedure in cases 
of urgency.*® 


4 This is actually what happened in the advisory case concerning the international status of South- 

est Africa. The International League of Rights of Man applied for permission to be heard 

orally or in writing. The Court gave permission’ for this organization to furnish one written 
document bearing strictly on the legal questions submitted to the Court. 


48 Here quoted from Article IX of the Agreement between the United Nations and the Food and Agri- 
culture Organization of the United Nations. 


46 See International Court of Justice, Yearbook, 1947-1948, Introductory Chapter. 


47. On November 28, 1949, the secretary-general transmitted the Assembly Resolution of November 22 for 
an advisory opinion on a question concerning membership. As early as December 2, the Court 
made its first order and fixed the date for submission of written statements to January 24. The 
oral procedure took place on February 16, and on March 3, less than three weeks later, the 
Court handed down its opinion. The advisory opinion concerning the interpretation of certain 
articles in the peace treaties with Bulgaria, Hungary and Romania was given with the same 
o q oral hearings were finished on March 2, and the opinion was handed down on 

arc q 


48 The second paragraph of Article 82 states: “If the Court is of the opinion that a request for an 
advisory opinion necessitates an early answer, it shall take the necessary steps to accelerate the 
procedure.” 
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representative of the doctrine of logical positivism in modern juris- 

prudence launched a vehement attack on various philosophies of law 
which he grouped together under the collective term of “the natural- 
law doctrine.”' The attack is directed against the classical law-of-nature 
school of the seventeenth and eighteenth centuries, represented by men 
like Grotius, Pufendorf, Hobbes, and Locke, as well as against certain 
sociological doctrines of more recent vintage, such as the theories of 
Comte, Spencer, Hegel, and Marx. Kelsen includes the latter theories 
in a criticism of natural law because he believes that their proponents, 
although opposed to many conclusions of the natural-law philosophers, 
have employed similar fallacies of thinking and have run into similar 
errors.” 

It is interesting to note that Kelsen’s article fails to consider a doc- 
trine of jurisprudence with which the very term “natural law” is some- 
times identified — the Thomist philosophy of law in its medieval and 
modern manifestations. The reason for the omission would appear to lie 
in the aim of the article. The role which Kelsen has chosen for himself 
is that of a prosecutor of natural law “before the tribunal of science.” 
He makes no attempt to criticize religious beliefs or to disprove meta- 
physical assumptions regarding ultimate reality, but he seeks to demon- 
strate that natural-law philosophies are beyond the pale of scientifically 
provable truth. A philosophy such as Thomism, which endeavors to 
derive first principles of morality and certain general legal precepts from 
axioms of an admittedly theological character, would a priori appear to 
stand outside the area considered by Kelsen as “science.” This fact, ap- 
parently, prompted Kelsen to refrain from engaging in a contest with 
the Thomist natural-law philosophy. 

It is the purpose of the present article to meet Kelsen on his own 
battleground by challenging the validity of his conclusions on a “secular” 
basis, without the aid of religious or metaphysical axioms. It must be re- 
membered, however, that in dealing with basic issues of jurisprudence 
carrying broad philosophical implications, certain assumptions may ul- 
timately have to be made which are not, in the last analysis, susceptible 


|: AN EARLIER issue of the Western Political Quarterly, the leading 


1 Hans Kelsen, ‘The Natural-Law Doctrine Before the Tribunal of Science,’ Western Political Quarterly, 
Vol. Il (December, 1949), p. 481. 


2 Ibid., pp. 501, 513. 
335 





336 THE WESTERN POLITICAL QUARTERLY 


of “exact” scientific proof. This applies equally to Kelsen’s own theory: 
he is convinced that value judgments relating to morality and justice, 
not being verifiable by observation, are merely expressions of individual 
and irrational preferences without objective validity. It may be asked 
whether this assumption, which has been disputed again and again by 
influential thinkers since the days of the ancient Greeks, does not im- 
press upon Kelsen’s own doctrine the stamp of an “ideology,” a term 
he uses to castigate legal philosophies opposed to his “Pure Theory of 
Law.” * It should be noted in this connection that even the most eminent 
natural scientist of our time, Albert Einstein, doubts the possibility of any 
science which can dispense entirely with fundamental suppositions re- 
garding the ultimate structure of reality.‘ 


I 


Kelsen believes that there is no natural-law doctrine of any impor- 
tance which does not have an essentially religious character. Natural-law 
thinking, he argues, regards nature as a legislator, in fact as the supreme 
legislator, a view implying to him a teleological or “finalist” conception 
of nature. The assumption that natural phenomena are directed toward 
an end or shaped by a purpose, says Kelsen, can be maintained only if 
nature is considered endowed with will and intelligence, a view which 
at a certain stage of religious evolution will lead to a conception of na- 
ture as a creation of God and a manifestation of His divine will. The 
natural-law doctrine, if it desires to be consistent, can “deduce from 
nature just rules of human behavior only because and insofar as nature 
is conceived of as a revelation of God’s will, so that examining nature 
amounts to exploring God’s will.’® 

It is true, as has been pointed out, that a close tie between theology 
and jurisprudence exists in the legal philosophy of Thomism, which re- 
gards natural law as a partial and imperfect participation of the rational 
being in the divine reason, and which also knows a divine law directly 
revealed by God in the Scriptures.* However, this is not a characteristic 
trait of the natural-law approach in general. The point of departure of 
this approach may be simply a consideration of certain basic traits and 
needs of human beings which the law cannot afford to disregard. For 


3 See Kelsen, General Theory of Law and State (Cambridge: Harvard University Press, 1945), pp. xv, 5 ff. 


4 “Every true theorist is a kind of tamed metaphysicist, no matter how pure a ‘positivist’ he may fancy 
himself.” (Albert Einstein, ““On The Generalized Theory of Gravitation,’’ Scientific American, 
Vol. CLXXXII [1950], p. 13.) See also F. S. C. Northrop, “Einstein’s Conception of Science,” 
in Albert Einstein: Philosopher-Scientist, ed. P. A. Schilpp (Evanston: Library of Living Phi- 
losophers, 1949), pp. 392 ff.; Albert Einstein, “Reply to Criticisms,”’ ibid., pp. 676-679; Lincoln 
Barnett, ‘““‘The Universe and Dr. Einstein,’’ Harper’s Magazine (April, 1948), p. 312. 


5 Kelsen, supra, note 1, p. 482. 


®St. Thomas Aquinas, Summa Theologica, trans. Fathers of the English Dominican Province (London: 
R. & T. Washbourne, Ltd., 1927), Part II (First Part), Qu. 91, arts. 2-4. 
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example, a statement to the effect that a human law prohibiting any sexual 
intercourse between men and women would be contrary to “natural law” 
would not necessarily require the support of theology. Religious believers 
as well as agnostics would agree that a law prescribing a working day of 
twenty-two hours contravenes the laws of nature which demand of men a 
certain amount of sleep. A law providing that people should walk on 
all fours, or that infants during their first weeks of life should be fed 
with chunks of meat, would most certainly be held “unnatural” by any- 
body. 

It is true, as Pufendorf says, that “none but an insane man, and one 
who had in mind the destruction of the state, would wish to pass legis- 
lation of that kind.”? The purport of this statement is not, however, as 
Kelsen suggests, a denial of the practical possibility of a conflict between 
the positive law and the natural law.’ The statement merely serves to 
emphasize the fact that lawgivers are usually normal and reasonable 
human beings who will refrain from passing “unnatural” laws. If they 
do pass such laws, a conflict between the natural law and the positive law 
is present which requires the attention of the jurist.° 

Thus the natural-law doctrine, in this particular facet of its mani- 
fold ramifications, merely recognizes the existence of certain elementary 
traits, drives, and instincts of human nature which, although they may 
be controlled and channeled by the human lawmaker, cannot be dis- 
regarded or entirely suppressed. If laws unbearable to human nature are 
enacted, men will actively or passively resist such laws and set them 
aside at the earliest opportunity. All that is involved in this particular 
aspect of the doctrine is a realization that there is an element in human 
nature that limits the power of the legislator and acts as a restraint on 
his arbitrary will. Such a position is compatible with a secular as well 
as a religious approach to the law. 

Kelsen seeks to fortify his argument by quoting from the leading 
classical texts on natural law passages which seem to point to a religious 
foundation of the doctrine. Thus, he quotes Hugo Grotius to the effect 
that the law of nature proceeding from the “essential traits implanted in 
man can rightly be attributed to God, because of His having willed that 


™Samuel Pufendorf, De Jure Naturae et Gentium Libri Octo, trans. C. H. Oldfather and W. A. Old- 
father (Oxford: Clarendon Press, 1934), Bk. VIII, chap. i, sec. 2. 


8 Kelsen, supra, note 1, p. 489. 


® The chief example of an “insane” law given by Pufendorf shows that he is not only thinking of legis- 
lation too absurd to be considered within the realm of possibility. After pointing out that only 
an insane ruler would wish to pass legislation contrary to natural law, he goes on to say: ‘“‘And 
so on this principle it was proper to hold Stratocles insane when, according to Plutarch Demetrius 
(XXIV), he proposed a law in Athens that ‘Whatsoever King Demetrius should ordain in future, 
this should be held righteous towards the gods and just towards men.’”’ (Pufendorf, op. cit. supra, 
note 7, Bk. VIII, chap. i, sec. 2.) This would seem to indicate that Pufendorf considers despotism 
unlimited by law as an “‘insane’’ form of government, and he makes it clear that the duty of 
citizens to obey the sovereign power does not extend to laws “manifestly opposed to the law of 
nature and of God.” (Ibid., sec. 6.) 
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such traits exist in us.”?° In the paragraph immediately preceding, how- 
ever, Grotius informs us that his exposition of the chief principles of the 
natural law “would have a degree of validity even if we should concede 
that which cannot be conceded without the utmost wickedness, that 
there is no God, or that the affairs of men are of no concern to Him.”” 
Grotius goes even further in his attempt to put the natural law on an 
immanent rationalistic foundation, declaring the law of nature to be 
binding on God and denying His power to alter it. These are his words: 

The law of nature, again, is unchangeable—even in the sense that it cannot be 
changed by God. Measureless as is the power of God, nevertheless it can be said that 
there are certain things over which that power does not extend; for things of which this 
is said are spoken only, having no sense corresponding with reality and being mutually 


contradictory. Just as even God, then, cannot cause that two times two should not make 
four, so He cannot cause that that which is intrinsically evil be not evil.” 


Grotius thereby dissociated the natural law from the revealed will of 
a transcendental God. He grounded it on an independent eternal reason 
pervading the cosmos, although he admitted the alternative possibility 
of a theological foundation.* 

Pufendorf followed in the footsteps of Grotius. Although he em- 
phasized that the obligation of the natural law ultimately derives from 
God, ™* he expressed doubts as to the possibility of discovering the divine 
will.*> The chief significance of his doctrine, like that of Grotius, must be 
sought in an attempt to detect the knowable principles of natural law 
in certain elements of rational human nature. The propositions which 
define natural law, Pufendorf argued, are suggested to the minds of men 
by “a contemplation ‘of the nature of things” and they can be gathered 
by “mental processes or the use of natural reason.”!* To Hobbes, like- 
wise, natural law was above all a dictate of reason, a power considered by 
him strong enough to overcome the primordial human instincts of ag- 
gression and to induce men to live together peacefully under government. 

There can ... be no other law of nature than reason, nor no other precepts of 


natural law than those which declare unto us the ways of peace, where the same may 
be obtained, and of defence where it may not.” 


% Kelsen, supra, note 1, p. 482, quoting Grotius, De Jure Belli ac Pacis, Prolegomena 12. 


11 Hugo Grotius, De Jure Belli ac Pacis, trans. F. W. Kelsey (Oxford: Clarendon Press, 1925), Prolego- 
mena 11. 


32 Ibid., Bk. I, chap. i, sec. 10. (5). 


13 Pound, in discussing the natural-law doctrine of Grotius, says: ‘“‘Grotius, following the Protestant jurist 
theologians, considered reason a‘sufficient basis’ but he admitted the twofold foundation.’ (Roscoe 
Pound, ‘“‘The Revival of Natural Law,’’ 11 Notre Dame Lawyer 287, 291 [1942]; see also Pound, 
Law and Morals [Chapel Hill: University of North Carolina Press, 1926], pp. 8-9.) 


14 Pufendorf, op. cit. note 7, Bk. II, chap. iii, sec. 20. 
13 Pufendorf, op. cit. note 7, Bk. II, chap. iii, sec. 5. 
1€ Ibid., sec. 20. 


11 Thomas Hobbes, Elements of Law, ed. F. Toennies (Cambridge: University Press, 1928), Part I, chap. 
xv, sec. l 
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The view that the endeavor to divorce legal science from theology is 
characteristic of the classical law-of-nature philosophies of the seven- 
teenth and eighteenth centuries is widely held by jurisprudential schol- 
ars.'* The advocates of the law of nature during this period believed that 
through reason, and reason alone, an eternal and immutable body of 
law could be discovered, and they deduced the principles of this natural 
law primarily from certain observed traits of human nature. As Grotius 
expressed it, “the very nature of man, which even if we had no lack 
of anything would lead us into the mutual relations of society, is the 
mother of the law of nature.” ™ 

We are justified today in rejecting as outmoded many of the basic 
axioms and conclusions of the classical law-of-nature jurists. Some of 
these axioms and conclusions rested perhaps on an exaggerated notion of 
man’s rationality. Also, the natural-law philosophers did not furnish 
us with a key to the historical understanding of legal systems, and their 
methodological approaches to the problems of jurisprudence were often 
characterized by an arbitrary simplicity. In spite of these shortcomings, 
we should concede that these men were engaged in an honest and noble 
endeavor to solve, with the sources of knowledge available at the time, 
the great problems of justice and law. The fact that the postulates of a 
just law set forth by them became, in the eighteenth and nineteenth cen- 
turies, the basis of the laws of all civilized countries of Europe and 
America tends to show that their assumptions with regard to human 
nature and a “natural law” conforming to it were perhaps less “un- 


scientific” than the modern opponents of the doctrine would have us 
believe. 


II 


Kelsen criticizes the natural-law doctrine further on the ground 
that it obliterates the essential difference between scientific laws of na- 
ture and the rules by which jurisprudence describes its object. A scien- 
tific law of nature, he asserts, is a rule by which two phenomena are 
connected with each other according to the principle of causality. “If 
there is A, there is B.” Legal science, on the other hand, has as its sub- 
ject matter “norms” which, in Kelsen’s opinion, are categories standing 
outside the sphere of causality. A norm is understood by him as a hypo- 
thetical judgment which expresses a relationship between a condition and 
a consequence in terms of an “ought.” “If a man commits murder, he 
ought to be punished.” Kelsen’s theory sets up an almost unbridgeable 
18 See Roscoe Pound, “Theories of Law,’ 22 Yale Law Journal 114, 124 (1912); Fritz Berolzheimer, The 

World’s Legal Philosophies, trans. R. S. Jastrow (Boston: Boston Book Co., 1912), p. 115; 


Woifgang Friedmann, Legal Theory (2d ed.; London: Steven & Sons, Ltd., 1949), p. 32; Rudolf 
Stammler, Rechtsphilosophie (3rd ed.; Berlin: W. de Gruyter & Co., 1928), p. 28. 


1% Grotius, op. cit. supra, note 11, Prolegomena 16. 
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gulf between the world of reality and the world of normativity, and it 
denies the permissibility of any inference from an “is” to an “ought.” 
In accordance with these premises, Kelsen believes that a rule of law 
can never be derived from the fact of causally determined human be- 
havior. Insofar as the natural-law doctrine deduces legal norms from the 
nature of man or the nature of human society, it commits in his view 
an inexcusable methodological error.?° 

The soundness of this rigid separation of the spheres of reality and 
normativity may be questioned on a number of grounds. First of all, it 
would seem difficult to deny that the characteristics of human nature 
have something to do with the content of legal rules. The legal recog- 
nition and protection of family relationships has one of its most impor- 
tant causes in the natural love and affection of parents for their off- 
spring. The legal privilege of self-defense takes cognizance of the strong 
natural instinct of man to defend his life and limbs. Assaults and acts 
of violence are proscribed by the law because men, by nature, do not like 
to be hurt. Incest is prohibited because its practice would disrupt and 
subvert family life, and the outlawing of theft (including theft of a 
wife) owes its origin to the desire of most men to live in ordered condi- 
tions of life and to guard their possessions against encroachments. Legal 
rules and prohibitions of this kind are sometimes recognized in an or- 
ganized society without being enacted into formal positive law; they form 
the “natural law” of that society simply because they are widely re- 
garded as reasonable and necessary. 

Kelsen, in attempting to refute the view that certain norms of law 
can be derived from human nature or reason, quotes the opinion of some 
natural-law philosophers, such as Hobbes and Pufendorf, to the effect 
that most men do not order their lives by reason but by impulse, and 
are liable at all times to do harm and injury to others. If the mass of 
men, Kelsen asks, are stupid and wicked by nature and do not regulate 
their life by reason, how can the law of nature be deduced from the 
“rational” nature of man? ?! In other words, how can we justify a law 
of nature based on the power of human reason except on the assumption 
that all men are by nature good and reasonable? 

The answer is that, although it may be “natural” for men to kill 
and steal, it is just as natural for them to make rules prohibiting killing 
and stealing. While human beings by nature have, to a degree varying 
with the individual, destructive and anti-social impulses, they also pos- 
sess by nature the rational faculty to realize that organized human so- 


See Kelsen, supra, note 1, pp. 482-483, 485; see also Kelsen, “The Pure Theory of Law,” 50 Law 
Quarterly Review 474, 484 (1934); William Ebenstein, The Pure Theory of Law (Madison: Uni- 
versity of Wisconsin Press, 1945) pp. 6-10. 


21 Kelsen, supra, note 1, p. 487. 
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ciety cannot exist and continue unless these destructive impulses are 
repressed or kept in check. This faculty of reason in the nature of man, 
although it has to wage a constant struggle against irrational urges, makes 
it possible for human beings to perceive their own inadequacies and 
to errect barriers against the reign of their own uncontrolled passions. 
Man’s natural desire to transform the chaos of conflicting instincts, im- 
pulses, and interests into a liveable order is at the bottom of all law. 
As a result, those rules which are designed to replace the rule of passion 
by the rule of reason and to suppress socially harmful conduct constitute 
the core of the law. 

In deducing certain basic legal norms from the rational element in 
man’s nature, the natural-law doctrine linked the “is” of human reality 
with the “ought” of the normative world in a manner Kelsen considers 
objectionable. To him, the norms allegedly derived from nature are in 
truth based on purely subjective value judgments. But how can it be 
denied that many legal norms are deeply rooted in the objective condi- 
tions of reality and are forced upon the lawmaker either because of 
certain peculiar traits of human nature or by the dynamic laws of social 
and economic development? A law against desertion from the army 
has its chief cause in the natural tendency of many men to avoid serious 
hardship and danger to life, and the passage of a mortgage moratorium 
law may be caused by the necessity of preventing an economic breakdown 
in a time of crisis. 

The dependence of norms upon their social environment becomes 
evident as a practical problem in the field of constitutional and statu- 
tory interpretation. The meaning and purpose of a legal norm fre- 
quently cannot be ascertained without an examination of the historical 
and sociological circumstances in which it had its origin. Kelsen, from 
the point of view of his “Pure Theory of Law,” denies the relevancy of 
this dependence for legal theory. To him, the “ought” world of legal 
norms is a closed domain which must remain uncontaminated by the 
“is” world of social reality. Judicial interpretation of ambiguous norms, 
he argues, is a volitional act of “will,” not a cognitive act of understand- 
ing. There is no possible criterion, he says, which can determine whether 
one of two possible interpretations of a norm should be given preference 
over the other.?? Hence the judge makes a free and arbitrary choice in 
such cases. He sets a new “individual norm” for the case before him 
and, as long as he remains within the bounds of possible interpreta- 
tions of the general norm, there are no objective standards of evalua- 
tion which can inform us whether his decision was right or wrong. 


22 Kelsen, “The Pure Theory of Law,” 50 Law Quarterly Review 474, 525 (1934): ‘“‘There is absolutely no 
method which could be characterized as positively legal, by which out of several meanings of a 
norm only one can be shown to be ‘correct.’ ”’ 
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This approach to the problem of interpretation is dictated by Kel- 
sen’s extreme positivism and his refusal to consider “meta-legal” factors 
as relevant objects of jurisprudential inquiry. However, there is no ques- 
tion that the judge, when he is faced with a choice between conflicting 
interpretations or alternative solutions, should have recourse to prevail- 
ing notions of morality, fair dealing, and justice, which makes it neces- 
sary for him to examine and analyze “social reality.” This is one of 
the most important aspects of the judicial process, and it would seem 
to be an artificial and arbitrary limitation of the province of jurispru- 
dence to declare this area “off limits” for the judge or jurist seeking 
to understand the law and to interpret it correctly. The natural-law ap- 
proach, which considers prevailing convictions, widely accepted ideals, 
and the “reason of the age” as legitimate supplementary sources of law- 
finding, is not faced with the necessity of closing this area to jurispruden- 
tial scrutiny.2* The apt description of this form of “natural-law” reason- 
ing by Justice Cardozo might be recalled at this point: 

The system of law-making by judicial decisions which supply the rule for trans- 
actions closed before the decision was announced, would indeed be intolerable in its 
hardship and oppression if natural law .. . did not supply the main rule of judgment 
to the judge when precedent and custom fail or are displaced. Acquiescence in such 
a method has its basis in the belief that when the law has left the situation uncovered 
by any pre-existing rule, there is nothing to do except to have some impartial arbiter 
declare what fair and reasonable men, mindful of the habits of life in the community, 
and of the standards of justice and fair-dealing prevalent among them, ought in such 
circumstances to do, with no rules except those of custom and conscience to regulate 
their conduct.™* 

Some doubts might also be expressed with regard to the validity of 
Kelsen’s assertion that the physical laws of nature are utterly and fun- 
damentally different from the laws of human lawmakers. In the light 
of the new insights gained by natural science into the nature of the 
physical world, it would seem that this view cannot be accepted without 
certain reservations. Most natural laws are today formulated in terms of 
statistical probability rather than strict causal necessity. The conception 
of a mechanical universe which works with the precision of a clock and 
whose course is predetermined with mathematical exactness from begin- 
ning to infinity, has been largely replaced by a picture of reality which 
allows for deviations from laws previously deemed inexorable, and for a 
certain amount of spontaneity and chance. In other words, modern 


23 See Lon L. Fuller, The Law in Quest of Itself (Chicago: Foundation Press, 1940), pp. 88-95. 


24 Cardozo, The Nature of the Judicial Process (New Haven: Yale University Press, 1921), p. 142; see 
also Pound, “The Theory of Judicial Decision,’’ 36 Harvard Law Review 642, 645, 648, 651 ff. 
(1923); Pound, Law and Morals, op. cit. supra, note 13, pp. 56-57. 

It should be noted that accepted ideals and prevailing notions of justice and fair dealing do 
not have to meet the rather strict tests of “‘customary law,” recognized by Kelsen as a source of 
positive law. 
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physics tends to reject the notion of an absolute determinism in nature.”® 
Although the range of predictability of natural events grows as we move 
from the microscopic world of subatomic units to the macrocosmic uni- 
verse of stellar bodies, and while it would seem that regularity and “law- 
fulness” lending itself to safe prediction prevails strongly over random 
factors in the large-scale processes of nature, yet the possibility of un- 
certainties in the operation of natural laws apparently cannot be dis- 
counted.”® 

If it is true that the laws of nature can be formulated merely in 
terms of predictions based on probability, their affinity with human laws 
becomes greater than was hitherto assumed. The legal norm may be 
looked upon not only as a normative’ prescription but also as a forecast 
of consequences likely to follow from actions or conduct described in the 
norm. Thus, a norm providing that “Whoever shall wilfully and with 
premeditation or deliberation kill a human being, shall be punished by 
death,” announces to its addressees that the probable consequence of 
murder will be the visitation of the death penalty, although in an actual 
case the murderer may die before the trial or otherwise escape punish- 
ment. A rule of procedure is a notice to the parties and their attorneys 
that they may expect the judicial authorities to act in a certain way, al- 
though the judge may disregard or misinterpret the rule in an individual 
case. The significance of such rules for the public is not so much that 
something “ought” to happen, but that something is probably going to 


happen. If we look at the legal norm from this angle, it becomes, like 
the law of the physical sciences, a “generalization with predictive value.”?’ 

The view of Kelsen, which sees in law a (coercive) system of norms 
phrased in terms of an “ought,” stands at the opposite pole from the con- 
ception of certain “legal realists” who are inclined to identify law with 
official conduct, or with human conduct generally, and who thereby rele- 


See Niels Bohr, Atomic Theory and the Description of Nature (Cambridge: University Press, 1934), p. 4; 
Walter Heitler, “The Departure from Classical Thought in Modern Physics,” in Albert Einstein: 
Philosopher-Scientist, ed. P. A. Schilpp, pp. 181 ff.; Ilse Rosenthal-Schneider, ‘“Presuppositions and 
Anticipations in Einstein’s Physics,’ ibid., p. 141; Arthur Eddington, New Pathways in Science 
(New York: Macmillan Co., 1935), p. 83; Pascual Jordan, Die Physik des 20. Jahrhunderts (Braun- 
schweig: F. Vieweg, 1936), pp. 82, 124; Sir Edmund Whittaker, review of “Natural Philosophy of 
Cause and Chance,”’ by Max Born, Scientific American, Vol. CLXXXII (1950), p. 56. 


G. G. Simpson, The Meaning of Evolution (New Haven: Yale University Press, 1949), p. 131; 
Arthur Eddington, The Nature of the Physical World (New York: Macmillan Co., 1933), p. 244. 

Velikovsky, in Worlds in Collision (New York: Macmillan Co., 1950), advances the theory 
that about 1500 B.C. a comet passed so close to the earth that the earth underwent disastrous 
cataclysms in the course of which its rotation was interrupted and many normal “‘natural laws” 
were suspended. Even if this fantastic-sounding hypothesis should prove to be scientifically tenable, 
it would merely demonstrate the possibility of exceptions from the normally orderly processes of 
nature and would not support a view of the universe as a predominantly disorderly, incoherent, 
and chance-ridden entity. See in this connection Jerome Frank, Courts on Trial (Princeton: Prince- 


ton University Press, 1949), pp. 361-362, who seems inclined to follow the extreme views of 
Bertrand Russell. 


2 This definition was coined by Bronislaw Malinowski, ““A New Instrument for the Interpretation of 


Law,” wyers’ Guild Review 1, 3 (1942), in order to characterize the laws which govern 
cultural developments. 
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gate the law to the realm of pure “is.”2* Would it not be preferable to 
say that the law is a link between the “ought” and the “is,” a bridge 
between the world of normative valuations and the world of social 
reality? The value judgments incorporated in the law become part of the 
world of facts by shaping and influencing human conduct. The value 
judgments themselves, on the other hand, are not freely created by the 
human “will,” but depend to a considerable extent on the character- 
istics of human nature, the stage of material and intellectual develop- 
ment of a particular society, on past historical experiences, social and 
political necessities, and numerous other “real” factors.2® Thus, a com- 
plex interpenetration of value and fact occurs in social development, and 
the law is one of the most significant reflections of their mutual inter- 
action.*° The purely behavioristic approach to the law overlooks the fact 
that the legality of official or lay conduct can be judged only in relation 
to a normative order setting the standards, and that only an evaluation 
of “patterns of conduct” by these standards can determine whether or 
not they are in accordance with the law.*? On the other hand, normative 
regulations may be still-born or may become dead letters in the course 
of time, and a proper understanding of the normative system is fre- 
quently impossible without a thorough study of how it actually “works” 
in practice.*? By this approach, the alleged chasm between value and 
fact is spanned by numerous solid bridges.** 


Ill 


Although Kelsen views the law as a system of norms whose rules 
can be expressed only in terms of an “ought,” he understands the con- 
cept of “normativity” in a thoroughly formalistic sense. He warns us 
against identifying the “ought” found in the positive law with any idea 


28 Carlos Cossio believes that legal tules are not the object of legal science, but “human conduct in its 
inter-subjective interaction.’’ See Cossio, “Phenomenology of Decision,’ in Latin-American Legal 
Philosop y (Cambridge: Harvard University Press, 1948), p. 348. Underhill Moore said that 
“a legal institution is human — (Moore, “Rational Basis of Legal Institutions,” 23 
Columbia Law Review 609 [1923].) 

Karl Llewellyn believes that o area of contact between judicial (or oGciel) behavior and the 
behavior of laymen should be the focal point of legal discussion. (Llewell “A Realistic Juris- 
prudence — The Next Step,”” 30 Columbia Law Review 431, 442 [1930].) Although his interest is 
centered in the ‘ going + ’ the way the law is “lived” in society, he does not entirely neglect 
> “rule’’ aspe See, for example, Llewellyn, ““The Normative, the Legal, and the Law-Jo *, 

49 Yale Law ‘loved f3s5° 1364 (1940); Sow and the Social Sciences — Especially Sociolo; 
Harvard Law Review 1286, 1290-1291 (1949). A critique of Llewellyn’s views is found rag hon 
“American Legal Realism,”’ 82 University of Pennsylvania Law Review 429 (1934). 

2 See infra under Ill and V. 


%® This point is — by Jerome Lae Liging Law of Democratic Society (Indianapolis: Bobbs- 
Merrill Co., 1949), pp. 101-103, 108- 114. Pro’ essor Hall arrives at the conclusion that “law is a 
distinctive coalescence of form, value, and fact.” (Ibid., p. 131.) 


31In accord: Edwin W. Patterson, in My Philosophy of Law (Boston, 1941), p. 234. 


33 See Patterson, An +_ to Jurisprudence, 3d mimeographed ed. (New York: Columbia Law 
School, 1949), p. 


33 Cf. Fuller, op. cit. fad note 23, p. Il: “In the field of purposive human activity . . . value and 

ing are not two different things, but two aspects of an integral reality.”” For an excellent critical 
discussion of “‘normative’’ as well as “realistic” positivism see ibid., pp. 45-95 

See also Arnold Brecht’s article on “The Myth of Is and Ought,” 54 Harvard Law Review 

811 (1941), also the pertinent observations of Luis Recaséns Siches, ‘ het Life, Society, and 
Law,” in Latin-American Legal Philosophy, op. cit. supra, note 28, pp. 26-27. 
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of the “good,” “right,” or “just.” Any course of conduct may be pre- 
scribed by the “ought” of the norm, and, in this sense, “every material 
legal content, if it is positive law, must be taken to be ‘right’ and ‘just.’ ” *4 
Accordingly, from the point of view of legal theory, he considers an act 
“right” and “just” if it conforms to a norm of the positive law. Con- 
versely, the characterization of an act as “bad” or “unjust” has some 
quality of objective truth only in the light of a violation of a given 
norm.*> 

These conclusions are based on Kelsen’s assumption that all value 
judgments of morality and justice are necessarily relative and subjective. 
They are, he says, “always determined by emotional factors,”** and 
by no rational consideration can it be proved that one system of values 
is right and the other wrong. What under one legal order is a crime 
may under another legal order be perfectly proper, and there is no ob- 
jective yardstick by which it can be ascertained whether one system of 
ethical values is preferable to another. The question whether one value 
is superior or inferior to another can be decided “only emotionally, by 
the feelings or the wishes of the deciding subject.’*’ 

The assertion that all judgments relating to the values of morality 
and justice are purely subjective and irrational must be rejected. It is true 
that the question of “What is the highest ethical good?” cannot be 
answered categorically and with absolute validity for all men and all 
epochs of human history. It should also be admitted that systems of 
value are to a considerable extent (although not entirely) relative to 
particular forms of social organization. But it is a far cry from these con- 
cessions to relativism to the assumption that the values embodied in legal 
and ethical norms represent nothing but subjective predilections and irra- 
tional feelings. 

Modern anthropologists are coming to see that the diversity of cul- 
tures in matters moral and legal is not as great as was sometimes assumed 
in the past.** Franz Boas, an outstanding modern anthropologist, ques- 
tions the validity of the theory of complete ethical relativity which dom- 
inated anthropological thinking in the past positivistic decades, in the fol- 
lowing words: 

Ethical behavior may well be understood as reflecting the same moral ideas in 


different types of society and modified by existing institutions and by the extent of knowl- 
edge. The languages of people all over the world prove that the vices that we know, 


34 Kelsen, General Theory of Law and State, p. 394. 
% Kelsen, supra, note 1, p. 483. 

% Kelsen, op. cit. supra, note 34, p. 7. 

37 Kelsen, supra, note 1, p. 484. 


3%8[ am indebted to Jerome Hall, op. cit. supra, note 30, p. 77, and to Professor E. Adamson Hoebel of 
the University of Utah for the pertinent references on this question. 


Jerome Frank, on the other hand, takes the position that uniformities in moral valuation are 
“minimal.’’ (Frank, op. cit., note 26, p. 356.) 
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such as murder, theft, lying, rape, are recognized and in most cases discountenanced 
within the social group in which mutual duties are recognized. The difference consists 
largely in the increasing recognition of rights of those outside of one’s own group, and 
these are based on an appreciation of similarities that were previously not recognized.” 


Wherever men have come together to organize in family units, tribes, 
or states, they have attempted, for instance, to protect the lives of the 
members of the group. It is true that the precept “Thou shalt not kill” 
has not always been fully realized within the confines of a legally ordered 
community. We know certain exceptions: the killing of the aged to save 
food; the exposure of children on eugenic grounds; the ritual sacrifice of 
members of the community to please the gods; the burning of the widows 
of deceased husbands. In modern times, killing in self-defense is allowed, 
and the state is permitted to impose the death penalty for serious crimes. 
All these exceptions are grounded on special justifications. Sacrifice of 
human beings for religious purposes was regarded as conferring a high 
favor on the victim and his relatives.*° Certain forms of killing were 
justified on economic grounds (to prevent starvation of those whose ser- 
vices were deemed most necessary to the community) or political 
grounds (maintenance of order within the organized group). Apart from 
these limited exceptions, the intentional killing of an innocent person to 
satisfy an impulse of the perpetrator has been considered reprehensible 
and blameworthy by all societies.*! This is conceded even by Edward 
Westermarck, generally an adherent of the theory of ethical relativity: 

We may without hesitation accept Professor Tylor’s statement that no known tribe, 
however low and ferocious, has ever admitted that men may kill one another indiscrim- 


inately. In every society—even where human life is, generally speaking, held in low 
estimation—custom prohibits homicide within a certain circle of men.” 


Thus, while all societies in the course of their development toward 
civilized forms of organization have restricted the permissible killing of hu- 
man beings to a minimum considered indispensable, no human society has 
sanctioned indiscriminate killing by everybody. According to natural-law 
doctrine, the rational side of our nature teaches us that without restric- 
tions on homicide organized society cannot exist. That the indiscriminate 
killing of enemies has frequently been permitted in war provides no 


39 Franz Boas, ‘Methods of Research,” in General Anthropology, ed. F. Boas (Boston: D. C. Heath & 
Co., 1938), p. 677. 


See the impressive example given by Scholem Asch, The Nazarene (New York: G. P. Putnam Sons, 
1939), pp. 336-338. 


41 As Max Scheler has pointed out, this proposition is not disproved by the fact that in ancient Rome 
the pater familias could kill his children (although he rarely did, of course), and the free Roman 
citizen his slaves. Children and slaves were not regarded as persons or members of the legal com- 
munity, but as parts of the person of the pater or as chattels. As Aristotle — expressing Greek and 
Roman mentality — pointed out, a man may deprive himself of one of his own members, or destroy 
his own chattel. Sce the excellent argument of Scheler in his work Der Formalismus in der Ethik 
und die materiale Wertethik (Halle: Max Niemeyer, 1927), pp. 321-329, especially p. 326. 


42 Edward Westermarck, The Origin and Development of Moral Ideas (London: Macmillan Co., 1906), 
Vol. I, p. 331. 
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valid counter-argument. The natural-law doctrine is concerned with cer- 
tain necessary contents of all legal systems, and war — despite modern 
attempts to extend the regulatory force of the law to certain of its 
phases — is essentially a non-legal phenomenon, signifying a breakdown 
or negation of legal processes. 

Leading modern anthropologists also agree that incest taboos and 
restraints on sexual promiscuity are universal among all societies. These 
are the conclusions of G. P. Murdock, professor of anthropology at Yale 
University: 

Incest taboos apply universally to all persons of opposite sex within the nuclear 
family. The data from our 250 societies . . . reveal not a single instance in which sexual 
intercourse or marriage is generally permissible between mother and son, father and 
daughter, or brother and sister. Aside from a few rare and highly restricted exceptions, 
there is complete universality in this respect.” 

Apart from specific incest taboos, we have no evidence that com- 
plete promiscuity in sexual relations was sanctioned in any human so- 
ciety. As E. Adamson Hoebel points out, 

Permissible total promiscuity has never been observed among human beings. Hypo- 
thetical promiscuity has been advanced as the condition of human sexual activity in 
early prehistoric times, and numerous fantasies of anthropological theory have been put 
forward with this as a base. Yet the evidence on which the hypothesis rests is so slight 
and equivocal that the theories based on it are compounded more of imagination than 
objective fact. . . . Whatever may have been the practices among our sub-human an- 
cestors, social order and promiscuity do not mix. This is one of the most ancient dis- 
coveries made by man. It is so important that it has been put into universal practice.“ 

The very widespread prohibition of adultery, in some form or other, 
in primitive as well as advanced cultures attests to the same fact.*® Such 
evidence of universal or near-universal taboos is not affected by isolated 
exceptions in the practices of a few primitive tribes. A strong and prepon- 
derant trend toward the adoption of certain legal norms and _institu- 
tions shows an approximation to an absolute standard and, therefore, 
supports the natural-law doctrine rather than the contrary view. The doc- 
trine of ethical relativity loses its force if it is proved that 90 per cent or 
95 per cent of the historically known societies agree on the need of out- 
lawing certain practices deemed incompatible with the requirements 
of organized social life. 

It is not even necessary, however, in order to disprove the theory 
that all law and ethics are relative, to show a universal agreement among 
all peoples with regard to certain standards of conduct. If it can be dem- 


43G. P. Murdock, Social Structure (New York: Macmillan Co., 1949), p. 284. See also p. 297 to the 
effect that “‘incest taboos are universal.’’ In agreement with Murdock is E. Adamson Hoebel, 
Man in the Primitive World (New York: McGraw-Hill Book Co., 1949), p. 191. 


44 Hoebel, op. cit. supra, note 43, p. 191; cf. also B. Malinowski, “‘Culture,”’ Encyclopedia of the Social 
Sciences, Vol. IV, p. 629. 


# See Murdock, op. cit. supra, note 43, p. 265. Hoebel, op. cit. supra, note 43, p. 219, says: “So far as 
the evidence goes, homicide and adultery are the two acts that are legally punishable in all 
societies’”’ (mentioning, however, one exception reported by W.H. R. Rivers, who found no social 
disapproval of adultery among the Todas of India). 
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onstrated that civilized and mature societies tend to share certain value 
judgments and concur in some fundamental axioms of socially desirable 
conduct, we would thereby carve out an important area of absolute or 
near-absolute standards of civilized men. It was, in fact, a natural law of 
this type that the classical law-of-nature jurists had in mind. Grotius, for 
instance, discussing the question in what way the existence of a law 
of nature can be proved, says: 


Proof a priori consists in demonstrating the necessary agreement or disagreement of 
anything with a rational and social nature; proof a posteriori, in concluding, if not with 
absolute assurance, at least with every probability, that that is according to the law of 
nature which is believed to be such among all nations, or among all those that are more 
advanced in civilization. . . . Not without reason did I speak of the nations ‘more ad- 
vanced in civilization’; for, as Porphyry rightly observes, ‘Some nations have become 
savage and unhuman, and from them it is by no means necessary that fair judges draw 
a conclusion unfavorable to human nature.’ Andronicus of Rhodes says: ‘Among men 
endowed with a right and sound mind there is an unchangeable law, which is called the 
law of nature. And if men having sick or distorted mentalities think otherwise, that has 
no bearing on the matter. For he who says that honey is sweet does not lie, just because 
to sick people it may seem otherwise.’ (Italics supplied.) 


If, in pursuit of this thought, we undertake a comparison of the 
criminal codes of civilized nations, we shall find a wide range of agree- 
ment as to what acts should be regarded as crimes.*”? The laws of civilized 
nations generally consider murder, theft, assault, robbery, rape, deceit, 
and arson as acts deserving of punishment. No code sanctions the com- 
mission of these acts, and the differences in the regulation of these com- 
mon crimes relate to matters of detail rather than to basic principles. 
Even if we compare the criminal laws of civilized nations with those of 
more primitive societies, the differences are not as great as might appear 
at first sight. As we have tried to show on the preceding pages, the most 
destructive types of anti-social conduct have been outlawed everywhere. 
As far as crimes of lesser gravity are concerned, the fact that no mention 
is made of them in some codes of early societies does not necessarily 
mean that they were sanctioned or left unpunished. It may merely mean 
that the state was not yet strong enough, or not willing, to exercise juris- 
diction over them, and that it left their punishment to family groups or 
to private or feudal holders of power. 

It would also seem that, apart from the criminal law, civilized and 
near-civilized men are in substantial agreement on certain fundamentals 
of socially desirable behavior. No civilization has encouraged or fostered 
general dishonesty as the most commendable basis for the mutual rela- 
tions of men, although certain forms of untruthfulness in private or 
public life have frequently been countenanced. Breaches of trust and 
unreliability in the dealings of members of an organized society have 


4 Grotius, op. cit. supra, note 11, Bk. I, chap. i, sec. 12. 


47 Jerome ae. whe. is an expert on criminal law, is in agreement with this view. See op. cit. supra, 
note 30, p. 79. 
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generally been regarded as undesirable rather than praiseworthy. The 
great world religions, such as Christianity, Buddhism, Judaism, and Mo- 
hammedanism, all consider love, trustworthiness, generosity, and moral 
self-control as virtues and their opposites as vices, and it would be hard 
to find any historically influential philosophy which has advocated gen- 
eral ill-will, hatred, malice, and the duty to inflict maximum harm on 
other members of the community as the best foundation of organizing 
the “good society.” On the whole, it may be safely stated that a civilized 
American, a civilized Roman of the time of Cicero or Marcus Aurelius, 
and a civilized citizen of China and India would not have much diffi- 
culty in agreeing on the fundamental values necessary to establish and 
maintain a decent form of social living.** 

The proof of the proposition that questions of “good” and “bad” are 
purely matters of individual choice is not sustained by pointing to the prac- 
tices of certain modern dictators who have attempted to achieve a com- 
plete “transvaluation of all values.” History has shown that degenerate 
attempts by bloodthirsty tyrants to transform people into unreasoning 
beasts have been exceptional rather than normal forms of political rule.*® 
Believers in natural law, while admitting the role of unreason in human 
affairs, will be inclined to believe that extreme aberrations from rational 
ideals (such as advocacy of genocide as a primary aim of international 
policy) usually will not be tolerated for long. This belief stems from 
their firm conviction that ethical axioms of “good” and “bad” are not 
based on command or force, and that they are by no means arbitrary 
from a psychological point of view. They are, as Einstein observes, “de- 
rived from our inborn tendencies to avoid pain and annihilation, and 
from the accumulated emotional reaction of individuals to the behavior 
of their neighbors” (and, it should be added, of their rulers) .*° 

From our general consideration of moral values we shall turn to 
an aralysis of the value most closely related to the sphere of the law — 
the value of justice. For Kelsen, justice is merely “an irrational ideal.”™ 
This is a misconception of the character of a notion which is bound up 
with the rational side of human nature perhaps more inextricably than 
any other ideal. 


48 The thesis that value is at least partly independent of the subjective judgment of the individual has 
en stressed by a number of modern philosophers, among them Husserl, Scheler, Brentano, Hart- 
my a A bibliography of their leading works is given by Brecht, supra, note 33, in 

notes a 


See also Hall, op. cit. supra, note 30, pp. 67-81; Recaséns Siches, op. cit. supra, note 33, pp. 18 ff.; 
E. Garcia Maynez, “The Philosophical- Juridical Problem of the Validity of Law,’ in Latin- 
American Legal Philosophy, pp. 488, 492, 501. 


#® Grotius agrees with Aristotle (Politics, Bk. I, sec. 5) that “in order to find what is natural we must 
look among those things which according to nature are in a sound condition, not among those 
that are corrupt.” (Op. cit. supra, note 11, Bk. I, chap. i. sec. 12.) 


% Albert Einstein, ““The Laws of Science ont the Laws of Ethics,” in Out of My Later Years (New 
York: Philosophical Library, 1950), p. 115. 


51 Kelsen, General Theory of Law and State, p. 13. 
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Justice is a social value which is ultimately based on a conscious or 
unconscious adoption of the “golden rule” as the most satisfactory meas- 
ure for the regulation of group life. The pursuit of justice may be prompted 
by altruistic or humanitarian motives, or the motivation may simply be 
the sober practical consideration that “If I disregard the sensibilities of 
others, they will pay no attention to mine.” The just man, whether 
in private or in public life, is one who is able to see the legitimate inter- 
ests of others and to respect them. Within the circle of the family, the 
just father is one who does not discriminate between his children on 
the basis of emotional preferences and who deals fairly with all. The 
just judge is one who measures all litigants before him with an objective 
yardstick and does not mete out special favors to those from whom he 
expects to derive personal benefits. The just lawmaker is one who gives 
consideration to the interests and claims of all those whom he is under a 
duty to represent, not merely to the interests of a special group among 
them.*? 

In this sense, justice denotes, above all, an attitude of the mind, and 
the Roman jurist who defined justice as “the constant and perpetual 
will to give everyone his due’®* brought to light a truly universal com- 
ponent in the idea of justice. There is no merit in the contention that the 
statement is meaningless, as some have charged,** since the disposition of 
the mind characterized by the definition is by no means always prevalent 
among persons or organs charged with the creation or administration of 


law. It is true that the definition, which has been accepted by many 
philosophers and legal authors,®> does not help us to solve many of the 
concrete problems with which lawmakers are confronted. It neverthe- 
less conveys a notion with a substantive and absolute content by making 
it clear that justice requires a detached and unbiased attitude of the mind 


52 In the case of Steele v. Louisville & Nashville R. R. Co., 323 U.S. 192, 89 L. Ed. 173 (1944), a union 
of railroad firemen representing all the employees in the craft decided to exclude negroes from 
the service. As a first step in the execution of this policy, the union concluded a collective bar- 
gaining agreement with the railroads which provided that no more than 50 per cent of the firemen 
should be negroes and that, until such percentage was reached, all jobs should be filled with 
white men. The United States Supreme Court, in an opinion written by Chief Justice Stone, held 
that the bargaining representatives were clothed with a power not unlike that of a legislator 
and could not discriminate against the rights of those for whom they were legislating. “It is a 
principle of general application,’ said the court, “that the exercise of a granted power to act in 
Behalf? of others involves the assumption toward them of a duty to exercise the power in their 
interest and behalf.’’ The decision stipulated in effect a “duty of justice” for those empowered 
to enact rules binding upon others, and the court’s idea of “‘justice’’ appears to conform with the 
view taken above in the text. 


53 Dig. 1. 1. 10. For a modern view which sees in justice an attribute or quality of the mind see 
Patterson, supra, note 31, p. 241. 


% Jeremy Bentham, Comment on the Commentaries (Oxford: Clarendon Press, 1928), sec. 2; Kelsen, 
my Metamorphoses of the Idea of Justice,” in Interpretations of Modern Legal Philosophies, ed. 

P. Sayre, (New York: Oxford University Press, 1947), p. 411. Kelsen calls the ‘“‘everyone his due” 
formula ‘‘an empty tautology.” 


55 See, among others, St. Thomas Aquinas, op. cit. supra, note 6, Part II (Second Part) Qu. 58, sec. 1. c; 
ict ?_ Neg heologico-Politicus, trans. R. ¥" * Elwes (London: G. Routledge 

& Sons, Ltd., 1906), p. Thomas Hobbes, Leviathan, ed. D. Lindsay (London: J. M. Dent 

& Sons, 1d, Part c _ xv; Emil Brunner, Justice ‘and = Social Order, trans. M. Hottinger 


(New York: Harper Bros., 1945), p. a Helmut Coing, Die Obersten Grundsaetze des Rechts 
(Heidelberg: L. Schneider, 1947), p. 29. 
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and the application of a fair and objective standard in dealing with 
others. In the absence of this attitude, arbitrariness and abuse of power 
will prevail in society and will lead to the disintegration of the social 
group. Even a robber band will fall apart unless there is a code of “fair 
dealing” which is observed by the members of the gang as well as by 
their leaders. All the evidence points to the fact that the “sense of injus- 
tice” is an objective reality of human social life which may cause the 
breakup of families and associations, and which may be the spark that 
sets off social struggles, civil wars, and revolutions.®® 

As Bienenfeld has shown in an able study,*’ the feeling for justice 
is innate in the child and deeply rooted in its sense of personality. The 
child demands equality with his brothers and sisters, although in a more 
advanced stage of his development he will understand inequalities of 
treatment if they are rationally explained to him. A child will rebel in 
his innermost soul against forms of discrimination felt by him to be en- 
tirely arbitrary and capricious. His reactions in this respect are not 
essentially different from those of a social group in which differentiations 
are created which the members of the group regard as wholly unreason- 
able, unjustified, and oppressive. As Cahn says, “the sense of injustice 
revolts against whatever is unequal by caprice.”®* Such reactions are 
neither “subjective” nor “irrational,” but reflect objective conditions of 
human nature with which those who lay down the law for any social 
group must reckon. 


IV 


According to Kelsen, the natural-law doctrine suffers from the further 
defect that, in most of its manifestations, it is inconsistent with itself 
and replete with logical contradictions. If the natural law affords an ade- 
quate guide for the regulation of human affairs, he asserts, the positive 
law is quite superfluous and amounts to a “foolish effort to supply artificial 
illumination in bright sunshine.” All of the natural-law philosophers, 
he points out, insist nevertheless upon the necessity of a positive law.®® 
Furthermore, his argument runs, if the natural law can be considered 
a source of law paramount to the positive law, any positive enactment 
contrary to natural law should be deemed null and void, a conclusion 
which, he contends, very few of the natural-law jurists were sincere 
and courageous enough to admit as inevitable. In his view most natural- 
56 Persuasive examples of affronts to the sense of justice are given and analyzed by Edmond N. Cahn, 

he Sense of Injustice (New York: New York University Press, 1949), pp. 13-27. 
57 PF, R. Bienenfeld, Rediscovery of Justice (London: George Allen and Unwin, Ltd., 1947), pp. 19 ff. 
agree with A. A. Ehrenzweig, “‘Teaching ‘Integration’-— A Comment on Law and Society,” 


2 Journal of Legal Education 359 (1950), note 12, that this work deserves more attention than it 
has hitherto received in this country. 


58 Cahn, op. cit. supra, note 56, p. 14. See also Edgar Bodenheimer, Jurisprudence (New York: McGraw- 
Hill Book Co., 1940), pp. 38, 42. 


%® Kelsen, supra, note 1, p. 486. 
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law philosophies, far from being truly critical examinations of the posi- 
tive law under the tests of a higher law, turn out to be nothing but 
disguised attempts to justify the existing positive law by demonstrating 
its conformity with the natural law.®° 

Kelsen’s first criticism might have a degree of validity if the natural- 
law doctrine actually did take the position that nature or human reason 
affords an adequate guide for the solution of all or most questions requir- 
ing regulation by law. It does not, however, take this position. As far as 
I know, there is not a single adherent of the natural-law philosophy who 
would say, for example, that the question whether the maximum penalty 
for embezzlement should be nine or ten years of imprisonment, or whether 
the period allowed for filing an appeal should be four or six weeks, or 
whether drivers of cars should drive on the right or the left side of the 
road, can be solved by simply consulting “nature” or human reason. 
Thomist natural law is very explicit on this point. Only the broadest 
and most general principles of legal regulation are considered prescribed 
by nature and not subject to change; the secondary principles are re- 
garded as variable within the limitations of the first; and it is recognized 
that, in the sphere of the “human law,” there are many technical ques- 
tions which admit of various alternative solutions.™ 

The classical law-of-nature theory is perhaps not quite as flexible 
as the Thomist natural law in this respect, but few of its adherents go 
as far as to say that “natural reason” provides a clear-cut answer to al- 


most every legal problem. Grotius, for instance, unequivocally affirms 
the existence of legal sources other than natural law. Thus, there is 
also room in his theory for a law of nations based on common consent 
and “the free will of man,” a law of nations with rules and conventions 


that “cannot be deduced from certain principles by a sure process of rea- 


soning. ®? Furthermore, he also recognizes a “positive” or “municipal” 
law emanating from the civil power, which, unlike the law of nature, 
cannot easily be brought into a systematic form because its rules “often 
undergo change and are different in different places.”** This municipal 
law, although it cannot permit anything which the law of nature forbids, 
“can nevertheless set limits to natural liberty, and forbid what by 
nature was permitted.” Thus, through exercise of the power which 
belongs to it, “municipal law can by anticipation prevent an acquisition 
of ownership which by the law of nature might have been permitted.”® 


® Ibid., pp. 488-494. 


*1 St. Thomas Aquinas, op. cit. supra, note 6, Part II (First Part), Qu. 94-97; Christopher St. Germain, 
Doctor and Student, ed. W. Muchall (Cincinnati: R. Clarke & Co., 1874), chaps. v and vii, 
gr Rommen, The Natural Law, trans. T. R. Hanley (St. Louis: B. Herder Book Co., 1948), 
Pp. 


® Grotius, op. cit. supra, note 11, Prolegomena 4C 
® Ibid., Prolegomena 30; see also Bk. I, chap. i, sec. 14. 
* Ibid., Bk. II, chap. ii, sec. 5. 
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Pufendorf agrees with Grotius that a positive law implementing and 
supplementing the general principles of the natural law is necessary. “The 
mere requirements of natural law,” he said, “were found insufficient 
to restrain the wickedness of men.”®* Thus, civil laws had to be added 
to the natural law “as the distinct advantage of each state has required,” 
and not all positive laws are also part of the natural law, since there 
are matters which are “left indifferent by the law of nature and of God.’ 
As he points out, 
there is a great distinction abiding between hypothetical natural laws and positive civil 
laws, namely, that the reason for the former is sought from the condition of mankind as 
a whole, while the reason for the latter is taken from what appears to be of advantage 
for some certain state, or from the mere will of the legislator. And so positive civil laws 


are not hypothetical precepts of the natural law, but they borrow their power to obligate 
in a court of law, from a hypothetical precept.” 


Even those authors who, like Christian Wolff and Thomas Hobbes, 
were inclined to believe that the whole body of concrete civil laws was 
coextensive with the range of the natural law, were by no means driven 
to the conclusion that the positive law was “superfluous.” None of the 
natural-law jurists assumed that all men were so constituted that they 
would be properly guided by the light of reason alone, and hence they 
conceded the necessity for an authority which made the law of reason, 
in its specific determinations, known to all in written form, as a basis 
for its enforcement.®* Since there is nothing in the classical law-of-nature 
theory which makes opposition to positive enactments imperative for its 
adherents, we can find no inconsistency in such a position. 

Kelsen’s second argument likewise lacks persuasive force. He seems 
to assume that the touchstone of the sincerity of the natural-law philos- 
ophers is their readiness to deny force and efficacy to a positive law which 
they consider to be contrary to the natural law, and to grant the addressees 
of such law the right to resist its execution. It must be admitted that, 
if this is the true test of the “consistency” of the natural-law doctrine, few 
of the proponents of the doctrine would meet it. Locke went relatively 
far in recognizing a right of resistance against oppressive laws, and Jeffer- 
son proclaimed a duty of resistance against a “long train of abuses” by 
tyrannical governments.®® Others, like St. Thomas Aquinas, Grotius, and 
Pufendorf, were reluctant to grant a right of resistance except in cases 


® Pufendorf, op. cit. supra, note 7, Bk. II, chap. iii, sec. 11. 
© Ibid., Bk. VIII, chap. i, sec. 1. 
* Ibid., Bk. II, chap. iii, sec. 24. 
* Hobbes, for example, takes the position that “while the Law of Nature, and the Civill Law, contain 


each other, and are of equall extent,” ordinances of the sovereign are needed to make the law 


(at least to the extent that it is not self-evident to everyone) known, definite, explicit, and 
binding. See Leviathan, Part Il, chap. xxvi. 


? 


® See John Locke, Two Treatises on Civil Government, ed. H. Morley (London: J. M. Dent & Sons, 


1884), Bk. II, chap. xviii, secs. 203-4; chap. xix, secs. 221-2; Thomas Jefferson, American Declara- 
tion of Independence of 1776. 
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of flagrant violations of natural law.7° Hobbes would permit disobedience 
in one situation only.71 Kant (and some of his modern followers, like 
Stammler) denied any right of resistance.’? Coing, a modern German 
adherent of natural law, points out that unreasonable laws of a tyrannical 
government cannot be regarded as null and void, i.e., as non-existent, but 
he considers resistance legitimate in cases of a “gross violation” of natural 
law.7* 

This reluctance on the part of the natural-law philospohers to rec- 
ognize a general right to disobey unjust laws does not prove Kelsen’s asser- 
tion that they lack the courage of their own convictions, or that the over- 
whelming majority of them were merely trying to justify and rationalize 
the positive law of their time. Neither of these contentions can stand the 
test of an objective examination. 

The criterion of whether or not a person is an adherent of a natural- 
law philosophy in one form or another is not whether he recognizes a right 
to disregard or resist “bad law,” but whether he believes that, under an 
objective standard transcending purely personal feelings or subjective 
preferences, there can be such a thing as a “bad” or “unjust” law. All 
proponents of a natural-law philosophy, whatever the shade of their par- 
ticular opinions, are unanimous in rejecting John Austin’s view that the 
“law itself is the standard of justice.” ** Being convinced that there may be 
a discrepancy between the positive law and the prevailing ideal of justice, 
they deny that justice is synonymous with legality. They also believe that 
if the positive law is tested by standards held to represent the most en- 
lightened moral or social opinion of the age, such procedure is one of the 
legitimate tasks of the jurist or scholar and is not merely, as Kelsen charges, 
an attempt to “justify the subjective value judgments which emerge from 
the emotional element of (man’s) consciousness” by dressing them up 
as “objective principles” clothed with the “dignity of truth.” ** Thus, 
they would take the position that if a judge denies efficacy to an old 
common-law precedent submitting women to certain disabilities in the 
bringing of actions on the ground that modern public opinion is unwilling 
to countenance such disabilities, he is not merely giving vent to his 
“irrational” or “subjective” preferences, but is putting the imprimatur of 
judicial recognition upon a socially accepted change in the mores of his 


St. Thomas Aquinas, op. cit. supra, note 6, Part II (First Part), Qu. 96, art. 4; Grotius, op. cit., 
note 11, Bk. I, chap. iv, secs. 8-19; Pufendorf, op. cit. supra, note 7, Bk. VIII, chap. i, sec. 6. 


1 1.e., where the sovereign is no longer strong enough to protect the subjects against anarchical condi- 
tions. (Hobbes, Leviathan, Part II, chap. xxi.) 


72 Immanuel Kant, The Philosophy of Law, trans. W. Hastie (Edinburgh, 1887), p. 166. 
3 Coing, op. cit. supra, note 55, p. 59. 


74 John Austin, Lectures on Jurisprudence, ed. R. Campbell (Sth ed.; London: John Murray, 1911), 
Vol. I, p. 218. 


75 Kelsen, supra, note 1, p. 5O0l. 





THE NATURAL-LAW DOCTRINE: A REPLY TO HANS KELSEN 355 


time.** They would also argue that when the Stoic philosophers demanded 
the legal equality of all subjects of the Roman Empire on grounds of 
“natural law,” such demands were not based on fanciful whims but were 
grounded on the objective fact that the Roman provincials had absorbed 
the Greco-Roman civilization, were contributing to that civilization, and 
could not be denied equal rights on any reasonable ground. 

In the course of his critical examination of the positive law, the 
natural-law jurist will sometimes conclude that a law is so flagrantly at 
variance with the “reason of the age” that it should be denied validity. 
Thus, some German sources doubt today whether a statute by which 
Hitler substantially raised the age at which Poles could marry, a statute 
designed to reduce the size of the Polish nation, could be considered a 
“law”; and if the suggestions of some Nazi hotheads to sterilize that whole 
nation had been heeded, the case of a flagrant violation of “natural law” 
would be even clearer.” Under no rational consideration can it be argued 
today that some nations have the right to perpetuate themselves and others 
have not. Sometimes the actual behavior of the people affected by tyran- 
nical or terroristic enactments must be examined in order to determine 
whether such enactments should be regarded as “law,” and an inference 
from widespread non-observance or evasion, caused by a feeling that the 
law is wholly unreasonable and oppressive, to a denial of juridical validity 
is by no means an inadmissible step. Thus, in Hitler’s Germany, many 
law-abiding citizens of the highest type considered it their duty to violate 
a law imposing severe punishment on those who harbored persons sought 
by the Gestapo, because they knew that, in the overwhelming majority of 
instances, these persons had committed no crimes but merely belonged to 
a group singled out for extermination. In the Switzerland of William Tell, 
the citizens widely disregarded a law requiring them to pay to the hat of 
the governor a form of reverence and homage which, in their opinion, 
they owed only to God. The question of the juridical validity of such 
laws may become highly acute after a change of the political regime takes 
place, and the punishment of past offenders of such laws becomes an 
issue. The question may also become practical under international treaties 
requiring the extradition of fugitives from justice. Suppose a man who 
fled his country had been prosecuted there under a statute which per- 
mitted imprisonment of persons up to ten years in a forced labor camp 


™ An example is the case of Oppenheim v. Kridel, 236 N.Y. 156, 140 N.E. 227 (1923), in which the 
court held that a woman may maintain an action for criminal conversation against her husband’s 
paramour. At the common law, only a man could maintain an action of this type, and a number 
of precedents from the time of Lord Coke were cited by defendant's counsel. The court held 
that political, social, and legal reforms had changed the relations between the sexes and had put 
man and woman upon a plane of equality, and that decisions based upon the assumption of a 
bygone inequality were no longer applicable. The case is discussed by Benjamin Cardozo in his 
Growth of the Law (New Haven: Yale University Press, 1927), p. 105. 


Guenter Spendel, ‘Ueber eine rationalistische Geisteshaltung als Voraussetzung der Jurisprudenz,” 
in Beitraege zur Kultur- und Rechtsphilosophie (Heidelberg: Adolf Rausch Verlag, 1948), p. 87. 





356 THE WESTERN POLITICAL QUARTERLY 


without trial and upon unilateral denunciation. Should the foreign author- 
ities charged with extradition be compelled to deal with the case in ac- 
cordance with the positivistic assumption that “a law is a law”? ** 

A sound nautral-law philosophy will, however, justify a refusal to 
comply with a sovereign command only in case of the most glaring and 
outrageous contradiction between a positive enactment and the prevailing 
ideals of fairness and decency. Since the law serves not only the aims of 
justice but also those of order and stability, it is necessary and reasonable 
to recognize a strong presumption in favor of the validity of the positive 
law. On the other hand, it must also be kept in mind that law is a form 
of adjustment between society and its rulers, a modus vivendi arrived at 
through compromise and mutual concessions. Just as the sovereign author- 
ities are not necessarily bound to recognize patterns of conduct as law 
simply because society practices them,”® so also society is not under an 
absolute obligation to accept sovereign commands as law simply because 
they are imposed from above. For the sake of legal security, the presump- 
tion of validity of the positive law must be held to apply to enactments 
which are merely unpopular or ethically questionable; yet the presumption 
may fail to operate in an extreme case in which the mandates of the 
sovereign power, defying all contemporary standards of fairness and reason- 
ableness, can under no conceivable interpretation be regarded as inspired 
by the “will to give everyone his due.” 

Irrespective of what position the adherents of the natural-law philos- 
ophy have taken on the question of the validity of “bad” law, the doctrine 
has often served as a valuable instrument for the criticism of the positive 
law and as a vehicle of legal reform. Kelsen’s contention that the natural- 
law philosophy has done little more than to rationalize and legitimize the 
existing positive law must be strongly rejected.*° In antiquity, the Stoic 
doctrine of natural law, which shaped Greco-Roman thinking on law 
for almost five centuries, was a progressive philosophy which aided con- 
siderably in transforming Hellenistic and Roman law in the direction 
of a greater humanitarianism.*! In the early Middle Ages, Catholic natural 
law introduced the advanced social ideas of Christianity into the crude 
legal systems of the Germanic conquerors of the western Roman Empire. 
7 In the light of such practical problems, the view of A. A. Ehrenzweig, supra, note 57, p. 361, that the 

ispute between positivists and natural-law jurists is purely ‘terminological’? cannot be accepted. 

The controversy involves deep-seated differences of opinion as to the nature and functions of the 


law as well as p gr with regard to methods of interpretation, legitimate sources 
of law-finding, and questions of validity of law. 


Thus, for instance, a court may reject judicial recognition of a custom on the ground that it is 
+ ae See C. K. Allen, Law in the Making (4th ed.; Oxford: Clarendon Press, 1946), 
p. ‘ 


% Francis Wormuth, “Return to the Middle Ages,” Western Political Quarterly, Vol. II (1949), p. 202, 
seems at first sight to agree with Kelsen that natural law has primarily served the cause of reaction. 
However, Wormuth divorces theories of “natural rights,”” advocating an individualistic philosophy 
of law, from doctrines of “‘natural law,’”’ and he reserves the label “‘reactionary” for the latter. 
See ibid, pp. 203-204 


81 See Bodenheimer, op. cit. supra, note 58, pp. 111-118. 
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At a later period of European legal development, English equity was 
fertilized by axioms and principles derived from the medieval natural-law 
tradition. The preachings of the classical representatives of the natural- 
law philosophy, such as Grotius, Pufendorf, Hobbes, Spinoza, Thomasius, 
Wolff, and Locke, had their share in the great legal reforms which swept 
Europe in the seventeenth and eighteenth centuries and which brought 
about the abolition of torture and witchcraft trials, the liquidation of 
medieval serfdom, the growth of free commerce and trade, and an in- 
creasing recognition of individual rights. Rousseau’s doctrines prepared 
the ground for the French Revolution. Those of Locke inspired the English 
Revolution of 1688 and influenced the thinking of Thomas Jefferson. The 
American Civil War was waged under the banner of natural-law ideas. 
It would be no exaggeration to say that most of the reforms and improve- 
ments in the legal systems of the western world which led to a greater 
rationalization and humanization of law and judicial administration may 
in some form or other be traced back to the teachings of the natural-law 
jurists. Hence, if a complete balance sheet of the “progressive” and 
“reactionary” effects of natural-law thinking were prepared, the result 
would be a substantial balance to the credit of the former, and Roscoe 
Pound’s statement that the natural-law philosophy is “the one with the 
most notable achievements to its credit in legal history” would receive 
full verification.** 


Vv 


In the opinion of Kelsen, one of the most conclusive proofs of the 
fallacy of the natural-law theory is the complete heterogeneity and diversity 
of the views of its various adherents. The most contradictory theories of 
law and the state, he points out, have been justified by reference to a 
supposed “law of nature.”** He compares, for instance, Hobbes’ theory that 
unlimited government is the only form of political control in conformity 
with natural law, with the views of Locke and Rousseau who tried to de- 
duce from nature that the supreme power in every commonwealth must 
respect the inalienable rights of the individual. He shows that the doctrine 
of the incompatability of private property with natural law has been ad- 
vanced along with the opposite view that the law of nature required the 
firm recognition of the right of private property. He points out that, accord- 
ing to Auguste Comte’s sociological “natural law,” mankind is moving to- 
ward a condition characterized by the nationalization and socialization of 
human life, while Herbert Spencer’s inexorable laws of social development 
were leading man to ever greater individual freedom. The evolutionary so- 


82 Pound, “‘The Revival of Natural Law,” 11 Notre Dame Lawyer 287, 289 (1942); see m Pound, 
Introduction to the Philosophy of Law (New Haven: Yale University Press, 1922), p. 


53 Kelsen, supra, note 1, pp. 494-513. 
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ciology of Karl Marx promised the withering away of law and the state, 
while Hegel was convinced that the future held in store a complete fusing 
of the individual in a state viewed as the perfection of reason. 

Kelsen is undoubtedly correct in his assertion that natural-law think- 
ing has produced a number of disparate and sometimes contradictory 
philosophies of law. This does not, however, prove that the method used 
by the natural-law theorists is “logically erroneous.”** No scientific disci- 
pline can be branded as “worthless” simply because its exponents do not 
always arrive at identical conclusions. Natural scientists today differ con- 
siderably in their views on the ultimate structure of the universe, psychol- 
ogists are in disagreement regarding the dominant traits of human nature, 
and sociologists have no uniform notions as to the laws which govern 
human social development. Since nature is complex and antinomic in 
structure, the quest for truth is an endeavor beset with many serious 
difficulties and obstacles; its results are dependent on the amount and 
scope of scientific knowledge available at a particular historical moment 
and on the quality of the tools with which the search is pursued. 

These considerations apply to legal theory as well as to other branches 
of human knowledge. The fact that scholars have reached contradictory 
conclusions with regard to the indispensable requirements of a just and 
satisfactory legal order is no reason for them to shy away from the task 
of analyzing the conditions under which law will thrive in society. This 
task becomes more worthwhile and hopeful than our skeptics believe it 
to be if we realize that, because of the dynamic and historically condi- 
tioned aspects of the search for justice, complete agreement and uniformity 
of view on this problem is neither possible nor desirable. We have tried 
to show above*® that there is an absolute element in the idea of justice 
which may be epitomized in the “readiness to give everyone his due” 
formula. It is also true, however, that the concept of justice includes a 
large relative component which makes it necessary for us to interpret and 
evaluate systems of justice in the context of their historical, social, and 
economic setting. Many natural-law philosophies must be understood as 
formulations of the postulates of justice of a particular epoch rather than 
as proclamations of an ageless and timeless truth.** 

A few examples should serve to clarify this thought. When Hobbes 
pronounced the establishment of peace and order to be the foremost 
demand of “natural law,” he was writing under the immediate impressions 
of a civil war which tore English society apart and brought about condi- 
tions of near-anarchy. At that particular historical moment, the restoration 
of peace and order was indeed the indispensable prerequisite of any satis- 


% Ibid., p. 513. 
85 See supra under III. 
86 Cf. Pound, Introduction to the Philosophy of Law, pp. 20, 35. 
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factory solution of legal problems. On the other hand, after effective 
governmental authority had been re-established in England, and after 
strong, absolute monarchies in the image of Hobbes’ Leviathan had sprung 
up elsewhere in Europe, the question of preventing anarchy faded into 
the background and finally became moot. A new danger, that of an omnip- 
otent and uncontrolled government appeared on the scene and was 
vividly apprehended by many thinking men. These men felt that justice, 
i.e., the consideration of the interests of the citizens, was jeopardized by 
forms of political organization in which the sovereign was not responsive 
to the popular will and could therefore easily override individual rights 
and privileges. Thus, men like Locke and Rousseau set about to demon- 
state the incompatibility of justice with despotic government and to prove 
that there could be no just legal order without the recognition of individual 
rights. To the purely analytic logic of Kelsen, the anti-anarchic natural 
law of Hobbes and the anti-despotic law-of-nature theory of Locke and 
Rousseau appear to be contradictory and mutually exclusive. A synthetic 
logic, on the other hand, would find these two versions of natural-law 
thinking complementary rather than incompatible. A genuine legal order 
must erect safeguards against anarchy as well as against despotism, and 
these two natural-law theories bring to light significant general objectives 
of legal regulation, although each in itself does not tell the whole truth 
about the law.*? Both were responses to historical challenges which called 
for different emphases in the solution of basic problems of the legal order. 

Another example will serve to illustrate the same point. When 
St. Thomas Aquinas, in the thirteenth century, declared serfdom to be 
compatible with natural law, he sought a philosophical justification for 
the economic experiences of an epoch which, presumably, was unable to 
achieve maximum productivity in agriculture without the institution of 
villeinage. The drudgery of menial work, the low state of technological 
development, and the limitations of vocational training made the intro- 
duction of free, individual farming impracticable at that time. Although 
Aquinas saw that justice denotes “a kind of equality,” ** he was still 
willing to defend wide inequalities in social status. The understanding of 
such arguments is facilitated by a realization that theories of justice cannot 
be devised in a vacuum; they must be made responsive to the harsh 
limiting facts of reality. We can perhaps expect no more of justice than 
the promotion of that degree of freedom and equality which, taking into 
account the state of the productive forces and the general level of intel- 
ligence existing at a particular time, the social body can afford without 
endangering the efficient discharge of indispensable social and economic 
functions. 


87 See on this question Bodenheimer, op. cit. supra, note 58, pp. 14-28, 161-162. 
88 St. Thomas Aquinas, op. cit. supra, note 6, Part II (Second Part), Qu. 57, art 1. 
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If this is true, then “natural law,” understood in the sense of a maxi- 
mum realization of the postulates of justice, is to a considerable degree 
conditioned by, and relative to, the requirements, needs, and necessities of 
a particular epoch in the life of a people. This relative ingredient of the 
concept accounts for the differences of opinion and the numerous contra- 
dictions apparent to anyone who studies the history of natural-law think- 
ing. What one epoch may regard as the highest attainable form of justice 
another may consider unthinkable, unfeasible, and utopian. Where Kelsen 
errs is in his belief that “if the assertion of . . . ultimate aims appears in the 
form of postulates or norms of justice, they always rest upon purely 
subjective and hence relative judgments of value.’*® A social ideal may 
become transformed into a powerful impersonal force which permeates 
or affects all social relationships and impresses its stamp upon a whole 
age. Every distinct phase in the development of a people tends to form 
a “cultural synthesis,” to use an expression of Ernst Troeltsch, in which 
systems of values and ideals of morality and justice become crystallized 
and objectivized. Thus, in nineteenth-century England, freedom of enter- 
prise, trade, vocation, and thought became the basis of the social order 
and found recognition in many legal and social institutions. The principle 
thereby ceased to be a mere reflection of the subjective and irrational 
preferences of a number of men. It became the “reason of the age,” 
and the radiations of the principle pervaded and saturated the social 
atmosphere of the time. Only in periods of transition from one epoch to 
another, when the cultural synthesis is lost and agreement on basic values 
gives way to a clash of conflicting views and contradictory aims, will the 
impression sometimes arise that values are nothing but disguised reflections 
of subjective desires and individual interests. 


VI 


In a final challenge Kelsen pronounces the scholar’s death sentence 
on all natural-law theories by condemning them to the status of “lies” 
which may be “politically useful” but which are “worthless” in the search 
for truth.® It seems appropriate, therefore, to review in a summarizing 
fashion the accomplishments and merits of the natural-law methods of 
legal thinking and to emphasize the need for continued adherence to such 
methods, although certain revisions in our approach may be necessary. In 
this summary, the common guiding ideas in the leading natural-law philo- 
sophies (Stoic, Thomist, classical, and their modern revivals) will serve 
as the basis for the generalizations made, and differences and discrepancies 
will be relegated to the background. 


% Kelsen, General Theory of Law and State, p. 7. Kelsen goes on to say that “the fact that there are 
certain values generally accepted in a certain society in no way contradicts the subjective and 
telative character of these judgments of value.” (Ibid., p. 8.) 


® Kelsen, supra, note 1, p. 513. 
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1. Natural-law doctrine has taught us that law is not identical with 
power or force.*! What rulers, dominant groups, or private individuals do 
in fact is not necessarily law. Law arises only where men submit to restric- 
tions in the exercise of their arbitrary will. 


2. Natural-law doctrine has shown the close connection which exists 
between law and human reason. Since law is primarily a rational adjust- 
ment of the conflicting interests of men, reason becomes an indispensable 
instrument in the creation of law. Where complete unreason prevails, 
there can be no law in the true sense of the term. We are, however, con- 
vinced today that many specific determinations of what is “reasonable” 
are subject to historical modifications and dependent on changes in social 
outlook. 


3. Insofar as the natural-law doctrine, in its modernized form, rec- 
ognizes a “reason of the age,” i.e., an aggregate of moral beliefs, economic 
ideals, and social mores prevailing at a certain epoch of history, it provides 
us with an important device for the filling of gaps in the existing systems 
of positive law. Each distinctive type of social organization operates with 
certain basic premises which affect, consciously or unconsciously, the 
processes of the mind and the pronouncements of those charged with the 
administration of justice. There is, for instance, a “relative natural law” 
of feudalism, of capitalism, and of socialism, which sometimes comes into 
play in the judicial evaluation of cases in which the positive law of the 
time and place provides no direct guidance. Thus, while feudal “natural 
law” would, in doubtful cases, be inclined to favor restraints on alienation 
(because free alienation tends to destroy the bond of personal fidelity 
between lords and vassals, which is characteristic of feudalism), the “na- 
tural law” of laissez-faire capitalism, on the contrary, is apt to promote 
freedom of transaction to the widest possible extent. Roscoe Pound appears 
to have this “unwritten law” of a particular civilization in mind when he 
says that 
what accords with the jural postulates of the civilization of the time and place has 
juristic value. If it will work in adjusting relations and ordering conduct so as to elimi- 
nate or minimize friction and waste, it is a valuable measure for a practical activity.” 

4. A further merit of the natural-law approach has been a clear 
awareness of the close relationship which exists between the institution of 
law and the idea of justice. All law must aim at justice, but our limited re- 
sources, limited intelligence, and the incomplete use of our rational facul- 
ties make the realization of a completely just order extremely difficult. 


%1 This point has recently been emphasized by Jerome Hall, op. cit. supra, note 30, pp. 133, 138-139; cf. 
also Bodenheimer, op. cit. supra, note 58, pp. 3-5, 14-18. 


%2 Roscoe Pound, “‘The Revival of Natural Law,”’ 11 Notre Dame Lawyer 287, 371 (1942). 
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This difficulty gives us no reason for despair and does not provide us with 
an excuse for abandoning our efforts to establish the “good society.” 
Lon Fuller’s excellent remarks should be heeded in this respect: 


We know in advance that we cannot reach our goal of a social order founded solely 
on reason. But we know equally well that it is impossible to set in advance a stopping 
place short of our goal beyond which all effort will be in vain.” 

5. Finally, we owe a debt of gratitude to the natural-law philosophy 
for having reduced the meaning of the term “law” to its proper linguistic 
and emotional content. In nature as well as in society, we are confronted 
with the phenomena of chance as well as anti-chance, disorder as well 
as regularity, accident as well causality. Natural-law thinking has 
limited the area governed by the law to the realm of rule and regularity, 
reasonableness and predictability.°* Where pure chance and arbitrary 
irregularity reign, we are outside of the domain of the law. Although 
we have reason today to doubt the assumption of the classical law-of-nature 
philosophers that a perfectly rational order pervades the whole universe, 
we still must be grateful to them for having identified the rule of law 
with the rule of rationality, regularity, and order. This use of the term 
is wholly in accord with the associations which our language and feeling 
connect with the term “law.” Although it is undeniably true that the 
achievement of complete rationality, predictability, and certainty in law 
is outside the realm of possibility, we must keep in mind that an attempt 
to come closer to these ideals characterizes all truly “legal” activity. 

It is in this area of delimiting the proper province of the law that 


Kelsen’s doctrine has exhibited its most conspicuous shortcomings. In his 
system, even the purely capricious and personal rule of a despot is an order 
of law as long as the basic norm of his state sanctions this type of arbitrary 
regime. According to Kelsen, a state based on such principles is a system 
of law because the so-called “arbitrary will” of the despot is, in his view, 
merely 


the legal possibility of the autocrat to draw to himself any decision, to determine uncon- 
ditionally the activity of subordinates, and to repeal and modify enacted rules of law 
generally or with regard to a particular case.” 


% Fuller, op. cit., note 23, p. 110. 


% That there is a close relationship between reasonableness and predictability was — by Pound, ——, 
note 92, pp. 309-310, in his discussion of the attributes of the righ 
“The conduct of the righteous man is orderly -_ predictable. . . . We ody today = Bay ‘his 
conduct will be tomorrow. His word is as good as his bond. It is not necessary to resort to force 
to secure fulfillment of his promises. We say he is reliable. We know today that we can rely 
upon his making good the reasonable expectations which he creates. We say he is trustworthy. 
We can repose confidence in his conforming to principles of action. On the other hand, we say 
- the unrighteous man that he is unprincipled. His conduct is not governed by rational precepts. 

We cannot be sure today what he will do tomorrow.” 

” The possibility of reliance upon a previously announced course of conduct is also one of the 
chief characteristics of a rational system of law. As Cahn aptly says, “The law itself creates 
expectation .of the consistency and continuity of its own operations.” (Cahn, op. cit. supra, 
note 56, p. 21.) 

% Pound, Social Control Through Law (New Haven: Yale University Press, 1942), p. 33, says: “If it is 
not possible wholly to exclude the subjective personal element in the judicial and administrative 
processes, the history of law shows we can go very far toward doing it. Civilization rests upon 
the putting down of arbitrary, wilful self-assertion and the substitution of reason.” 


% Kelsen, Allgemeine Staatslehre (Berlin: Julius Springer, 1925), p. 336. 
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Such a condition (if authorized by the “basic norm” of the state) is con- 
sidered by him a “condition of law, even if it is felt to be burdensome.” 
This view of the law flows from Kelsen’s basic premise that the term 
law “has no moral connotation whatsoever” and merely denotes “the 
specific technique of a coercive order.”®* According to this view, a statute 
restricting the voting franchise to persons above the height of five feet 
and eight inches, or a decree by a ruler to kill all baby boys under two 
years,®* as long as it is “legal” in a formal sense, is no less an act of law 
than a statute guaranteeing the inviolability of the home or the right of 
an accused to be heard in court.% 

This inclusion of arbitrary, capricious, and irrational commands in 
the term “law” is defended by Kelsen on the ground that “we may 
define at will those terms which we wish to use as tools in our intellectual 
work.” ?°° Of course, no limits are set to the imagination in that respect; 
one might, for instance, devise a definition of “ocean” which would include 
mountains. But do we advance the cause of the law by advocating a con- 
ception of law which also covers its antithesis, ie., arbitrariness? 

If we wish to preserve the good name of the law, retain the concept 
as a term of “honorific import,” 1°* and associate with it the values of 
recurrent regularity, rationality, and (approximate) predictability, we 
should choose to return to the more restrictive view of the law suggested 
by the natural-law jurists. Whatever the sins of individual natural-law 
theorists may have been, natural-law doctrine, on the whole, has shown 
a clearer perception of the characteristic qualities of its object of inquiry 
than modern positivism in jurisprudence can claim to have achieved. 


97 Kelsen, General Theory of Law and State, pp. 5, 19. 
8 St. Matthew 2:16. 
% Even enactments of the type described supra, under I, could qualify as “law’’ under this theory. 


~ i. General Theory of Law and the State, p. 4. Hall, op. cit. note 30, p. 10, takes issue with 
this view. 


1 Hall, op. cit. note 30, p. 138. Hall favors a restriction of the term “law” to “actual ethical power 
norms.” (Ibid., p. 139.) 
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\ X THEN WENTWORTH sued Harwood under a statute passed by 
the territorial legislature of Arizona, the presiding officers and chief 
clerks of each house testified that the bill as enrolled, signed, and 
published as law omitted a clause that was in the bill as passed. This 
omitted clause would have postponed the effective date of the act for 
nearly two full years. The federal Supreme Court, in a unanimous 
opinion, brushed aside their testimony as irrelevant and held that the 
act as enrolled and signed was conclusive evidence of its passage and of 
its terms.* 

A half century later the Court assembled for its last formal session 
of the 1948-49 term with only eight justices present, the ninth being 
temporarily indisposed. When they came to Christoffel v. United States* 
Mr. Justice Murphy read an opinion reversing the conviction for perjury 
of a witness before the House Committee on Education and Labor because 
the trial judge had instructed the jury to ignore evidence indicating that 
although a quorum had been present when the session got under way, 
a quorum might not have been present at the time of the alleged per- 
jurious answers. Since four of those present dissented, the decisive vote 
was that cast for the absent justice. As Mr. Justice Jackson has since 
protested, “It is ironic that this interference with legislative procedures 
was promulgated by exercise within the Court of the very right of absentee 
participation denied to Congressmen.” * 

Does the Christoffel case mark a new era in the relations of court 
and Congress? If the former undertakes to control the procedure of the 
latter, what types of problems will it encounter? How successful can it 
expect to be? How serious will its break be with the past? These and many 
other questions immediately come to mind. They cannot be answered 
in a single paper, but they can be explored. 


LIMITATIONS ON CONGRESSIONAL PROCEDURE 


Unlike most modern state constitutions, the federal Constitution 
merely provides: “Each house may determine the rules of its proceed- 
ings.” * To “determine” would seem to include not only the writing of the 


1 Harwood v. Wentworth, 162 U.S. 547 (1896). 
2 338 U.S. 84 (1949). 
3 United States v. Bryan, advance opinion, 70 S. Cr. 724, 737 (1950), concurring opinion. 
* Are. 1, sec. 5, cl. 2. 
364 
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black letter of the rules, but also their interpretation. Hence it would 
be idle to argue that a statute has not been legally enacted because it was 
“read scientifically” rather than at length,® since the Constitution does 
not require that it be read at all. The same may be said of most of 
the other issues constantly arising relative to the legality of the procedure 
in particular state legislatures. 

There are, however, several provisions that inevitably give rise to 
constitutional questions. Take the clause, “a majority of each [house] 
shall constitute a quorum to do business.” *® Nothing is said as to the 
number of affirmative votes necessary to pass a bill or take other action. 
Is a majority of a quorum impliedly required? Or will a majority of 
those voting suffice, a quorum being present? On a number of questions, 
a two-thirds vote is required: “Two thirds of both houses” to propose 
constitutional amendments; “two thirds of that house,” the phrase being 
repeated for the second house, to pass a bill over the veto of the 
President; “two thirds of each house” to remove the disqualifications im- 
posed by the third section of the Fourteenth Amendment; “two thirds” to 
expel a member.’ Only the treaty clause requiring the “advice and con- 
sent” of the Senate, and the impeachment clause spell out “two thirds 
of the senators present.” * Should this language be read into the other 
clauses? Or, does its omission require a different interpretation? If so, 
should this be less liberal or more liberal: two-thirds of the whole mem- 
bership, or two-thirds of those voting, a quorum being present? 

In each case Congress has chosen the most liberal interpretation 
possible: a simple or a two-thirds majority of those voting, a quorum 
being present.® Except in the passage of a bill over the President’s veto, 
where the Constitution requires that the yeas and nays be recorded in 
the journal,?® even a roll call vote is not required—it is sufficient if, 
in the opinion of the chair, it has passed by a two-thirds vote.*! Are the 
decisions of Congress final on these points, or are they subject to review 
by the courts? 


The Process of Enrollment. If the decision of Congress that a bill 
or resolution has been properly passed is to be final, how is it to make 


5In the House, first reading (introduction) consists of filing the bill with the clerk, who publishes the 
title in the journal and in the Congressional Record. Third reading is by title only. Only the 
second reading is expected to be in full, and even here ‘“‘a practice of ‘Scientific Reading’ as it is 
called, is sometimes penpnt whereby, if there is no objection, a bill of considerable length is 
read in a startlingly brief period.’ (Griffin v. Sheldon, 78 F. Supp. 466, 473 [1948].) Despite the 
different language used in the respective rules, procedure in the Senate is not essentially different. 


® Art. 1, sec. 5, cl. 1. 
7 Art. 5; Art. 1, sec. 7, cl. 2; Art. 1, sec. 5, cl. 2. 
8 Art. 2, sec. 2, cl. 2 and Art. 1, sec. 3, cl. 6. The latter reads “members” rather than “‘senators.” 


®1 Hinds, Precedents of the House of Representatives secs. 481, 483; 2 id. sec. 1262; 5 id. secs. 7027, 7028, 
7038, 7039; 7 Cannon, Precedents of the House of Representatives sec. 1111. Hereafter these works 
are referred to as Hinds’ Precedents and Cannon's Precedents. 


® Art. 1, sec. 7, cl. 2. 
15 Hinds’ Precedents secs. 7038, 7039. 





366 THE WESTERN POLITICAL QUARTERLY 


known its decision? Again the Constitution is silent; nor has the matter 
been regulated by statute. The First Congress, however, provided in 
its joint rules: 


After a bill shall have passed both Houses, it shall be duly enrolled on parchment, 
by the Clerk of the House . . . or the Secretary of the Senate, . . . examined by a joint 
. .. standing committee, . . . signed in the respective Houses . . . by the Speaker of the 
House ... and... by the President of the Senate, . . . presented . . . to the President 
of the United States . . . , it being first endorsed on the back of the roll, certifying 
in which House the same originated. . . . The day of presentation . . . shall 
entered . . . on the journal of each House. 

All orders, resolutions, and votes, which are to be presented to the President .. . 
shall also, in the same manner, be previously enrolled, examined, . . . signed, and... 
presented. .. .” 


ee 


Although the joint rules were abandoned in 1875, the same practice 
was continued under the rules of each house with only two slight changes 
prior to 1947: enrolled bills came to be printed on paper rather than 
written on parchment, and the presiding officers ceased to sign them in 
open session. In the general reorganization of 1947 the Joint Committee 
on Enrolled Bills'* was abolished. In the House, its duties devolved upon 
the Committee on House Administration. The Senate, in a more realistic 
mood, provided that its “Secretary . . . shall examine all bills and joint 
resolutions . . . to see that the same are correctly enrolled.” ** 

Long before 1947, the pressure of legislative business had forced each 
house to rely largely upon its clerical staff to check on the accuracy of 
enrolled bills and resolutions. After all, a procedure molded to fit a 
Congress that received only 268 bills, and passed only 118 of these in 
the course of its two years (1789-1791), is scarcely practicable for a Con- 
gress that normally receives from 10,000 to 30,000 bills—frequently as 
many as 2,500 on the opening day—and which passes from 500 to 7,000 
of them. Obviously the signatures of the presiding officers soon meant 
little more than that the bill had been checked by persons in whom they 
had confidence, a practice similar to that followed by the medieval English 
jurors who swore that, if they could not decide the facts of a case on the 
basis of their own knowledge, at least they could decide “from other 
sources equally entitled to credit, as if falling within their own immediate 
knowledge.” ** 


121 Annals of Congress 57. 


13 This had long been a joint committee in name only, each group supervising the enrolling of bills orig- 
inating in its own house. (4 Hinds’ Precedents sec. 4350.) 


4 Rule 14 (5), Senate Journal 53, 60 (1947). And see rule 25. 


45 Glanville, De Legibus Bk. 2, chap. 17 (Beames’ translation, 1812). In a discussion of the function of the 
enrolling clerk Mr. Tawney said, “The Committee on Enrolled Bills has never met during this 
Congress and did not meet during the last Congress. The comparison which is supposed to be 
made in the Committee on Enrolled Bills is made by the clerks employed by that Committee.” 
(Congressional Record, Vol. XLI [1907], p. 1091.) In Harwood v. Wentworth, note 1 supra, the 
presiding officers testified that their practice was to sign all bills presented to them by the chairman 
of the enrolling and engrossing committee of either house, without checking them in any way. 


(162 U.S. 549, 550.) 





JUDICIAL CONTROL OF THE LEGISLATIVE PROCESS 367 


The strain upon those in charge of enrollment tended to increase as 
the “closing jam” of the session gained momentum. There seemed no 
way out because of the prevailing opinion that a bill died if it had not 
been signed by the President before Congress adjourned. The provision 
added to the joint rules in 1822, and effective until the abandonment 
of those rules in 1875, that “no bill or resolution . . . shall be presented 
to the President of the United States, for his approbation, on the last day 
of the session,” furnished a slight relief to the chief executive, at least to 
the extent that it was carried out in practice;’* but it only increased the 
pressure upon the enrollment clerks. A welcome relief came through the 
new practice, sustained by the Court, of approving bills not only during 
the period of a legislative recess,17 but even after a session had adjourned 
sine die*® or the term of a Congress had expired.’® This opened the way 
for the present practice of authorizing the presiding officers to sign enrolled 
bills “notwithstanding any recesses . . . or the adjournment of the... 
session.” 2° No longer is it necessary to defer action to the next session on 
bills that have been enrolled but not yet signed by the presiding officers, 
or if signed, not yet presented to the President, when the hour of adjourn- 
ment arrives.2". Even bills not yet enrolled can be printed and presented 
in due course to the President. 

An interesting application of this new technique occurred in 1936. 
On June 18 the Senate passed H.R. 8875 without amendment, but through 
error the House was advised that it had been passed with amendments in 
which concurrence was requested. Congress adjourned June 20 with the 
bill still on the Speaker’s table awaiting action. After adjournment, the 
error was discovered. Entries relating to the bill in the journals and in 
the Congressional Record were corrected to show its passage, and the bill 
was then enrolled and sent by airplane messenger to Jasper, Alabama and 
to Uvalde, Texas where it was signed by the Speaker and by the Vice- 
President. It was then presented to the President, who approved it on 
July 13, adding a notation, “Received by me from the Congress July 11, 


16 This rule was frequently suspended. See 8 Gales and Seaton’s Register of Debates in Congress Part 3, 
chap. 3914 (1832); Congressional Globe, 27th Cong., 2d Sess. 976 (1842). The journals show twenty- 
three bills submitted to the eae on August 31, 1842. President Tyler 
the receipt of such bills “within a few hours of adjournment.” (House Journal, 27th "Cong., 3d 
Sess. 57 [1843]; id., 28th Cong., Ist Sess. 69 [1843].) 

%7La Abra Silver Mining Co. v. United States, 175 U.S. 423 (1899). 


18 See Seven Hickory v. Ellery, 103 U.S. 423 (1880); we Veto Case, 279 U.S. 655 (1929). An excellent 
summary of prior practice is given in 32 Op. A.G. U.S. 225 (1920). 
This second rule was an inevitable consequence of the first, since it was the common =r 
of Congress, upon completing the work of the session, to take a recess with the proviso that if a 
quorum does not appear in each house upon the expiration of the recess “‘the session will stand 
adjourned without day.”’ (4 Hinds’ Precedents sec. 3493.) 
% Edwards v. United States, 286 U.S. 482 (1932). 


2% Although this practice has not yet found its way into the rules, it is customary ss a concu 


to 
resolution authorizing it. For typical illustrations see 48 Stat. L. 1481 (1934); as “id. 1331 (1946); 
61 id. 1030 (1947). 





21 For the previous practice of holding over such bills to the next session, see 4 Hinds’ Precedents 
sec. 3486. 
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1936,” so that it would be clear that he had signed within the constitu- 
tional ten-day period.?? The bill was published as Public Law No. 884, 
74th Congress, 49 Stat. L. 2041, and now appears in Title 2, section 194 
of the United States Code, although it has since been revised. 

It is obvious that under such procedures an occasional error is certain 
to occur; and all the evidence indicates that on more than one instance 
a measure as enrolled and approved failed to contain a clause that had 
been in the bill as passed by Congress.?* State experiences demonstrate 
that even a defeated bill may on occasion be enrolled, approved, and 
published as law;?* and there is at least one such instance in the history 
of national legislation.2* When such a situation arises, what, if anything, 
can be done about it? 


Alternative Rules. Under California law, and that of a large number 
of states, the answer is simple: nothing. “While the constitution has 
prescribed the formalities to be observed in the passage of bills and the 
creation of statutes, the power to determine whether these formalities 
have been complied with is necessarily vested in the legislature itself... . 
The constitution has not provided that this essential power . . . shall be 
subject to review by the Courts.” 2° Consequently, “It is the copy attested 
by the proper officers of the respective legislative bodies . . . filed with the 
Secretary of State, and no other,” to which the courts will resort if a 
statute as published is called into question.** 

But there are other solutions that seem just as consistent with the 
doctrine of the separation of powers, construed, as it must be, to accom- 
modate the doctrine of judicial review and the supremacy of the Consti- 
tution. In Wyoming, the enrolled bill is only prima facie evidence of the 
legal passage and true contents of a statute, the journals constituting higher 
evidence when they speak with clarity.2* The Michigan court insists that 
the journal must show affirmatively that all steps required by the con- 
stitution have been taken,?® while the Montana judges apply the same 


2 A detailed account is given in L. F. Schmeckebier, ““Approval of After Adjournment of Congress,” 
American Political Science Review, Vol. XXXIII (1939), p. 


23 See the facts of Field v. Clark, 143 U.S. 649 (1892) discussed nol and the frequent passage of joint 
ye correcting errors or omissions in signed bills. For illustrations of such resolutions, see 
note infra. 


24 See LA. “15 c.. A “Judicial Control of Legislative Procedure in California,’ 1 Stanford Law Review 


% In the first session of the Twenty-third Congress, 1834, a bill to (Place two soldiers of | the Revolutionary 
War upon the pension roll passed the House, but was in the Senate. 
nee it was enrolled, signed by the presiding officers, approved by the President and pub- 
lished as law. When the error was discovered the secretary of war declined to comply with its 
terms, and President Jackson so notified the next session of Congress. (Senate Journal, 23d Cong., 
2d Sess. 162 [1835].) Nothing was done until 1836, when an identical bill was passed and ap- 
proved, although the House committee reported that the 1834 act was valid in law “and that no 
further legislation was necessary.’”’ (4 Hinds’ Precedents sec. 3498.) The two statutes appear in 
6 Stat. L. 599 and 629. 


26 County of Yolo v. Colgan, 132 Cal. 265, 275 (1901). 

27 Spaulding v. D d, 188 Cal. 783, 793 (1922). And see the article cited note 24 supra. 
28 State ex rel. Board of Commissioners v. Wright, 62 Wyo. 112, 163 P. 2d 190 (1945). 

2 McClellan v. Judge of Recorder’s Court, 229 Mich. 203, 201 N.W. 209 (1924). 
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rule to all steps that the constitution expressly requires be set out there- 
in.2° The Alabama court accepts both the first and third of these rules.** 
There are even occasional statements in the state opinions to the effect 
that the courts stand ready to impeach the journals, if these can be proved 
inaccurate by substantial and convincing evidence.** As none of the state 
constitutions involved use language that differs in any important particular 
from that of the federal Constitution, the range of choice presented to the 
United States Supreme Court obviously is quite broad. 


APPROVAL, VETO, AND PassAGE OVER A VETO 


Of course the process of lawmaking does not stop with the passage of 
a bill by Congress. The Presiderit also has an important role to play, and 
this gives rise to essentially simi!ar problems of judicial control. The Con- 
stitution merely provides: 


Every bill which shall have passed the House of Representatives and the Senate, 
shall, before it become law, be presented to the President of the United States; if he 
appfove he shall sign it, but if not he shall return it, with his objections to that house 
in which it shall have originated, who shall enter the objections at large on their journal, 
and proceed to reconsider it. If after reconsideration two thirds of that house shall agree 
to pass the bill, it shall be sent, together with the objections, to the other house, by 
which it shall likewise be reconsidered, and if approved by two thirds of that house, it 
shall become a law. But in all such cases the votes . . . shall be determined by yeas and 
nays, and the names of the persons voting for and against the bill shall be entered on 
the journal of each house respectively. If any bill shall not be returned by the President 
within ten days (Sundays excepted) after it shall have been presented to him, the same 
shall be a law, in like manner as if he had signed it, unless the Congress by their 
adjournment prevent its return, in which case it shall not be a law.” 


The First Congress** supplemented this with a provision that is still 
in effect as Title 5, section 159 of the United States Code: 


Whenever a bill, order, resolution, or vote of the Senate and House of Representa- 
tives, having been approved by the President, or not having been returned by him with 
his objections, becomes a law or takes effect, it shall forthwith be received by the Secre- 
tary of State from the President; and whenever a bill, order, resolution, or vote is 
returned by the President with his objections, and, on being reconsidered, is agreed to 
be passed, and is approved by two thirds of both houses of Congress, and thereby be- 
comes a law or takes effect, it shall be received by the Secretary of State from the 
President of the Senate, or the Speaker of the House of Representatives in whichsoever 
house it shall last have been so approved, and he shall carefully preserve the originals. 


%® Standard Oil Co. v. State Board of Equalization, 110 Mont. 5, 11, 99 P. 2d 229, 230 (1940). 
31 Bachelor v. State, 216 Ala. 356, 113 So. 67 (1927). 


32 Loftin v. Watson, 32 Ark. 414 ferns “iY Sounte, - po, 40 Ark. 212 nai om v. 
State, 72 Ark. 565, 567, 82 S 169, (1904); P. v. Hays, 83 Aa ‘448, 
182 (1907); State v. Bowman, M90 UA Ny Me le 118 ssw 711, 712 (1909); Sas v. , Ay ‘Bank 
of New London, 79 Conn. 141, oN 64 Ad. 5, 8 (1906); State ex rel. Morris v. Secretary of State, 

3 La. = 590, 613, 9 So. 776, 780 (1891); Hollingsworth v. Tax Collector, 45 La. Ann. 222, 229, 

1 So. 3 (1893); Berry v. Baltimore & D.P.R. Co., 41 Md. 446, 463 (1874); Legg. v. Mayor, 
etc. of y RE. 42 Md. 203, 224 (1874); Baltimore Fidelity Warehouse Co. v. C Lumber 
Co., 118 Md. 135, 138, 84 Ad. -. Land aay); —— v. Baltimore City . 
87 Arl. 909, 915 fd: * Thrift v. Md. 63, 95 Ack. 1064 1064 (1315); iMigging v v. 
State, 170 Md. 454, > 184 Adl. mn ‘13 C1936), * 32. National Bank v. Fox, 
438, 446, 194 S.E. 4, 80930); Milwaukee County v. Isenring, 109 Wis. 9, 26, 85 N.W. 131, 137 
(1901); Integration of Bar Case, 244 Wis. 8, 23, 11 N.W. 2d 604, 611 et 3). A majority of "such 
opinions refer to the statement in Gardner v. The Collector, 6 Wall. 499, 511 (U.S. 1868) thar 
is quoted at note 93 infra. 

33 Art. 1, sec. 7, cl. 2. 


% Act of Sept. 15, 1789, 1 Stat. L. 68, chap. 14, sec. 2. 
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Provision was also made for early publication, at first in selected news- 
papers and later by slip laws. 


Approval. “The only duty required of the President . . . in regard 
to a bill which he approves is, that he shall sign it. Nothing more. . .. And 
upon his performance of this act the bill becomes law.” ** Although it is 
customary to notify the house in which the bill originated, this is merely 
done as a courtesy. It is customary also to add the date on which the 
bill is signed, but this likewise is unnecessary. The bill having become law, 
the courts will “resort to any source of information which in its nature is 
capable of conveying to the judicial mind a clear and satisfactory answer” 
to the question of the time of the signing, if this issue is crucial.*¢ 

Although normally the date written on the enrolled bill by the 
President might be considered the “best evidence” of the day of his ap- 
proval,*? it is well known that formerly it was a regular practice of pres- 
idents to pre-date all bills signed on the closing day of the last session of a 
Congress. The expiring Congress regularly continued the “legislative day” 
of March 3—March 2, in case March 3 fell on a Sunday—until noon of 
March 4, when the new Congress met. The President regularly dated all 
bills signed on the morning of March 4 in keeping with the legislative, 
rather than the calendar day. Thus Hinds’ Precedents of the House of 
Representatives reports: 

[O]n noon, Monday, March 4, 1889 (but on the legislative day of March 2 in both 
House and Senate), the Congress adjourned sine die. Just before adjournment a message 
from the President of the United States informed the House that he did ‘on the 2nd 
day of March 1889,’ sign certain bills, among them the sundry civil appropriation bill 
(H.R. 12008) and the deficiency appropriation bill (H.R. 12571). Yet the House journal 
shows that these bills were not signed by the speaker until the early hours of the calen- 
dar day of March 4, and the Senate Journal shows the same conclusively. Therefore 
the President in his message referred fo the legislative day and not the calendar day. 
And such had been the practice, ... . 

This procedure could have very serious consequences, since the federal 
courts still follow the archaic rule that all laws, unless otherwise specifi- 
cally provided therein, go into effect as of the date of their signing by the 
President.*® A new practice was instituted in 1907, the President making 
his approvals as of the hour and minute of the calendar day. Thus the 
sundry civil appropriation bill and the deficiency appropriation bill were 
both signed, “approved March 4, 1907, 11 a.m.,” and the act “to promote 
the safety of travelers upon railroads by limiting the hours of service of 
employees thereon” was signed, “approved March 4, 1907, 11:50 a.m.”*#° 


33 Gardner v. The Collector, 6 Wall. 499, 506 (U.S. 1868). 
36 Jd. at 511. This case is discussed infra. 

37 But see infra, “Proof of Time of Approval.’ 

38 4 Hinds’ Precedents sec. 3489. 

39 See infra, “When Statutes Take Effect.” 


“These and the other statutes signed on the same day, all giving the exact hour, are published in 
34 Stat. L. 1256-1417. Thereafter it became customary to sign bills as of the calendar rather than 
gay oh 4 “ on the hour. The hour has been given on occasions, however, as in 

Stat. 
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The abolition of lame duck “short sessions” by the Twentieth Amendment, 
and even more significantly the recognition of the right of the President 
to sign bills after Congress has adjourned,*? have removed the cause that 
gave rise to the former practice of using the legislative day. It stands as 
a warning, however, against implicit faith in all that appears in writing 
on enrolled bills. 


Recall of Enrolled Bills Already Signed. Congress has frequently 
requested the President to return enrolled bills in which they have later 
detected errors; and when such bills have not yet been signed, the President 
has uniformly complied with such a request.*? This procedure obviously 
is preferable to requiring that such bills must either be vetoed or permitted 
to become laws with the errors uncorrected. Even a correctly enrolled 
bill has been recalled for amendment to evade a possible veto**—a prac- 
tice of much more doubtful value. But when a bill has already been 
signed, and therefore under the doctrine of Gardner v. The Collector** has 
become a law, Congress has normally refrained from asking that it be 
returned for correction and has followed the sounder practice of amend- 
ing the act by a second joint resolution.* 

I say “normally” advisedly, since there have been at least two excep- 
tions. On February 24, 1804, President Jefferson signed a bill for the pay- 
ment of prize money to the captors of two Moorish pirate ships, and 
so notified the House of Representatives. More than two weeks later he 
returned the signed act to the House, at its request, because of “the 
variance between the . . . engrossed bill and the enrollment thereof”; and 
on March 15 he approved a corrected enrolled bill.‘ President McKinley 
erased his signature from a bill that he had approved December 21, 1900 
and returned it to the House for correction, approving the corrected bill 
the following January 14.47 In each case, only the corrected bill was ever 
published as a law.*® Fortunately neither act was of a type where the 
effective date, or the discrepancies between the two forms in which the 
bills were approved, could give rise to any difficulties; however these 


*1See notes 18 and 19 supra. 


424 Hinds’ Precedents secs. 3507 to 3518; 7 Cannon's Precedents secs. 1090, 1091. As such bills are 
a by concurrent resolution, examples may easily be found in the index to the Statutes 
at rge. 

43 4 Hinds’ Precedents sec. 3510. 

Note 35 supra: 


For Secmadens, see the act of May 8, 1846, 9 Stat. L. 6, corrected a joint resolution of May 15, 
. id. 110; act of June 6, 1846, id. 651, fk by a joint resolution “ June 19, 1846, id. 680; 
= of March 22, 1946, 60 id. 58, corrected by joint resolution of July 11, 1946, id. 52 29; act of 
April 18, 1946, id. st. corrected by joint resolution of June 11, 1946, id. 345; act of August 10, 
1946, Pi 993, corrected by joint resolution of May 15, 1947, 61 id. 90; act of August 13, 1946, 
60 id. 1057, corrected by joint resolution of May 16, 1947, 61 id. 99; 4 Hinds’ Precedents sec. 3519; 
7 pote, s Precedents sec. 1092. 


Full citations are given in 4 Hinds’ Precedents sec. 3505. 
471d. sec. 3506. 


6 7“? *- 54, chap. 30; 31 id. 729, chap. 10. Neither gives any indication of the signing of a previous 
ill. 
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departures from normal procedure serve to point up problems that the 
courts may some day have to face, particularly if we cling to the antiquated 
rule that promulgation is not essential to the effectiveness of a statute. 


Veto. Bills normally are vetoed by returning them, unsigned, to the 
house of their origin. Consequently no entry appears on the enrolled 
bill. The executive’s own journal, however—recognized neither by the 
Constitution nor by statute—records the date of the transaction, and 
such acts generally receive sufficient newspaper publicity to guard against 
any desire on the part of Congress to insist that the bill was not returned 
until the ten-day limit had expired. Indeed, the only questions that seem 
to have arisen concern the conditions under which a bill not approved 
need not be returned because “Congress by their adjournment prevent its 
return.” *® Although the decisions cannot be said to have put all such 
questions at rest,°® the issue is beyond the scope of this paper. 


Passage Over a Veto. It is here that the Constitution makes its most 
definite requirements as to procedure. Indeed, two of the three specific 
requirements as to journal entries relate to this matter, the only other 
being the qualified one that “the yeas and nays of the members of either 
house on any question shall, at the desire of one fifth of those present, 
be entered on the journal.” The journals thus give a complete account 
of the passage of a bill over the President’s veto; and in addition, of course, 
the fact of such passage is certified by the signatures of the presiding 
officers on the enrolled bill in the custody of the State Department. 


Alternative Rules. Should the courts accept the entries on the en- 
rolled bills as conclusive regarding matters of executive approval, dis- 
approval (if noted), or passage over a veto? Or should they be regarded, 
at most, as prima facie evidence? Should such an enrolled bill prevail if, 
in the case of passage over a veto, the journals fail to contain the matters 
expressly required by the Constitution to be included therein? If the 
enrolled bill is not conclusive, what additional evidence is acceptable? 
Should the same rule be applied to all branches of the problem? 

The decisions are few in number, and the issues are not as clearly 
settled as they are commonly assumed to be. 


THE DECcIsIoNs 


The earliest federal case to discuss these issues was Gardner v. The 
Collector,®! decided by the Supreme Court in 1868. As this case was 
primarily concerned with the date on which a statute takes effect, it 
will be well to preface our discussion of the opinion by a general summary 
of the law on this question. 


® United States Constitution, Art. 1, sec. 7, cl. 2. 
See the problems posed by the dissenting opinion in Wright v. United States, 302 U.S. 583 (1938). 
516 Wall. 499. 
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EFFECTIVE DATE 


When Statutes Take Effect. Under English law, until modified by 
statute in 1793—too late to have any direct effect upon American law— 
a statute came into force on the first day of the session of Parliament in 
which it passed, even though it may not have taken definite form and 
received the royal assent until months later.** The act of 1793 provided 
that “the clerk of the Parliaments shall endorse . . . on every Act of 
Parliament . . . the day, month and year when the same. . . received the 
royal assent; and such endorsement shall be . . . a part of such act and 
. . . the date of its commencement where no other commencement shall 
be therein provided.” ** The fiction that a session of Parliament is but a 
single day then gave way to the fiction that all acts are approved on the 
first moment of the day of their approval, the law “recognizing no portions 
of a day” in such matters. Promulgation was not essential to effectiveness.** 

How such an arbitrary and unreasonable rule as that of the common 
law could continue virtually unchallenged for so many centuries is one 
of the most remarkable chapters in English legal history. The earliest 
reported federal decision®® that I have found upon the question, in an 
opinion rendered by Justice Livingston on circuit in 1810, termed the 
reasoning used to sustain it “too quaint to require refutation.” He pre- 
sented a strong argument for the rule that statutes cannot take effect until 
“they be notified to the people who are expected to obey them,”— in short, 
until promulgated in a manner satisfactorily meeting the tests of adequate 
publicity. But he shied away from putting this down as a rule of consti- 
tutional or even common law, construing the statute involved—the em- 
bargo act of 1808—to mean that “no vessel of the United States . . . should 
be permitted to depart after being notified of the act.” 

Although much can be said for the reasonableness of a rule requir- 
ing promulgation, and although no harm could have been done by estab- 
lishing it as the rule to be applied in the absence of an express statutory 
declaration, Justice Story, on circuit, rejected it two years later in a case 
involving the same embargo act.*® “A statute,” he wrote, “takes effect 
upon its passage, and needs no promulgation to give it operation.” He 
confessed to “great difficulty in sustaining the reason of these principles,” 
and conceded that he “yield [ed] with reluctance to the authorities.” 
But yield he did, on that occasion as well as a second time, when he held 
that the tariff act of July 1, 1812 took effect upon the first moment of the 


52 For a typical illustration, see Latless v. Holmes, 4 T.R. 660, 100 Eng. Rep. 1230 (K.B. 1792). 
53 33 Geo. Ill, c. 13. 

54 See 31 Halsbury’s Laws of England sec. 661 (2d ed. 1938). 

55 The Cotton Planter, 6 Fed. Cas. No. 3,270 (C.C., D.N.Y. 1810). 

56 The Ann, 1 Fed. Cas. No. 397 (C.C., D.Mass. 1812). 
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day of its approval and governed transactions conducted by importers and 
government officials who were unaware of its existence.*’ In 1814 Justice 
Livingston gave up the fight, and in doing so embraced the fiction that a 
bill signed on a given day was signed as of the first moment of that day, 
no evidence to the contrary being admissible.** 

Thus the “promulgation” rule was advanced and disposed of in the 
course of only four years. In writing an opinion for the Supreme Court 
in 1815, affirming his own ruling on circuit, Justice Story battened down 
the hatch, declaring: “It is contended that this statute did not take effect 
until . . . formally promulgated and published. We cannot yield assent 
to this construction. The statute was to take effect from its passage; and 
it is a general rule that where the computation is to be made from an 
act done, the day on which the act is done is to be included.” *® Chief 
Justice Marshall, speaking for a unanimous court seven years later, ex- 
pressed a similar view when he referred to “the known rule. . . that a 
statute for the commencement of which no time is fixed, commences from 
its date.” ® Although Justice McLean, on circuit, tried to revive the issue 
in 1843, writing a powerful opinion in which he spoke of “the monstrous 
injustice” of the accepted doctrines as “a reproach to the tribunals of 
justice,” *' he abandoned the fight before the year was out.® It does not 
seem to have played any role since that date.** 

In the meantime, the “time of approval” rule—it being evident that 
this is what all the opinions meant by “time of passage”—was giving rise 
to a new problem. The President, in approving enrolled bills and resolu- 
tions, invariably entered only the day of his approval.** Is the presumption 
that he signed as of the first moment of that day a conclusive one, or is 
evidence admissible to establish the exact time of approval? 

We have noted that both Story and Livingston, on circuit, early em- 
braced the former view, and that Story, in 1822, expressed the same view 
on behalf of the Supreme Court.® Justice Livingston had been particularly 
emphatic, stating: “From the impracticability of deciding at what parti- 
cular moment of time the president gives his seal to a bill, we have never 
heard of such inquiry being made. . .. Where an act is to take place from 
the day of its passage, as is the case here, it must embrace the whole of that 
day. Here, emphatically, no fractions of a day should be allowed; other- 


37 United States v. Arnold, 24 Fed. Cas. No. 14,469 (C.C., D.R.I. 1812). 

58 United States v. Williams, 28 Fed. Cas. No. 16,723 (C.C., D.Conn. 1814). 
58 Arnold v. United States, 9 Cranch 104, 119-120 (U.S. 1815). 

© Matthews v. Zane, 7 Wheat. 164, 211 (U.S. 1822). 

*1In re Ankrim, 1 Fed. Cas. No. 395 (C.C., D.Mich. 1843). 

6 Weed v. Snow, 29 Fed. Cas. No. 17,347 (C.C., D.Mich. 1843). 


*8 Had there been any doubt on this score, which there was not, it would have been ended by Gardner 
v. The Collector, 6 Wall. 499 (U.S. 1868), quoted at note 35 supra. 


* But see note 40 supra. 
% The cases are cited in notes 56-59 supra. 
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wise the commencement of a law would, in such cases, not be a matter 
of record and uniform, but depend on evidence as to the time of signature, 
and would vary in different courts, according to the testimony which 
might be offered. . . .” ®* In 1843 we find District Judge Prentiss stating, 
“As there can be no divisions or fractions of a day in a question of this 
nature, the act, in construction of law, must be considered as having 
relation to, and as being in force from, the first moment of the day on 
which it was approved.” * The circuit court for the eastern district of 
New York proceeded on the same thesis;** and in 1872 the Supreme Court, 
in a case in which the issue was not directly at stake, said: 

There is no statute fixing the time when acts of Congress shall take effect, but it is 
settled that where no other time is prescribed, they take effect from their date. (Matthews 
v. Zane, 7 Wheaton, 211). Where the language employed is ‘from and after the passing 
of this act,’ the same result follows. The act becomes effectual upon the day of its date. 
In such cases it is operative from the first moment of that day. Fractions of the day 
are not recognized. An inquiry involving that subject is inadmissible.” 

The dissenting justices in this last case were quite right in pointing 
out, “It is argued that a statute . . . covers the whole of the day of its 
approval. This ... is generally true. It has often been decided, however, 
that where justice requires it, the true time of its passage may be shown 
even to the hour of the day.” “° Such a line of cases had been started 
by none other than Justice Story, who apparently tired of “yielding 
reluctantly” to a rule that he had conceded in 1812 to be “flatly unjust,” 
merely because it was “agreeable to ancient principles.” In 1843—the 
very year in which McLean capitulated to the view that Story was now 
abandoning—IJustice Story held that the repeal of the bankruptcy act by 
a statute signed “late in the evening of March 3, 1843,” could not affect 
the validity of an action filed “about noon” of the same day.”* “A mere 
legal fiction,” he wrote, “is never allowed to operate against the right and 
justice of the case. On the contrary, the very truth and facts, in point 
of time, may always be averred and proved... .” He salved his judicial 
conscience by referring to private law illustrations of the subdivision of 
a day and concluded that, since it must always be hard to prove the exact 
hour at which a bill was signed, “In cases of doubt, the time should be 
construed favorably for the citizen”—a test of little value where, as in the 
case before him, the dispute involved citizen versus citizen! 


United States v. Williams, note 58 supra. 


In re Howes, 12 Fed. Cas. No. 6,789 (D.C., D.Vt. 1843). He again applied the same doctrine in 
Matter of Welman, 29 Fed. Cas. No. 17,407 (D.C., D.Vr. 1844). 


6 Smith v. Draper, 22 Fed. Cas. No. 13,037 (1865). 
® Lapeyre v. United States, 17 Wall. 191, 198 (U.S. 1872). 
Id. at 203. 


In re Richardson, 20 Fed. Cas. No. 11,777 (C.C., D.Mass. 1843). 
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It is obvious from Story’s opinion that he considered the rule he was 
enunciating a rule of constitutional law rather than merely one of statu- 
tory construction. “It seems clear,” he wrote, “from this language [of 
Article I, section 7] that... a bill ... takes effect as a law only by such 
approval, and from the time of such approval. . . . The approval cannot 
look backwards, and, by relation, make that a law, at any antecedent 
period of the same day, which was not so before the approval.” He 
bolstered his argument, so far as criminal legislation is concerned, by 
reference to the ex post facto clause,’* and he suggested that if greater 
certainty is desired than this rule yields, consideration be given to a pre- 
sumption that a bill is signed on the last, rather than the first, moment 
of the day.” 

Although a majority of the decisions continued to follow the older 
rule, indulging the ab initio fiction,"* Chief Justice Chase, on circuit in 
1868, wrote a powerful opinion in favor of the newer Story doctrine.”®> His 
remarks may be considered as obiter by some, as he disposed of the case 
on other grounds as well. This newer doctrine finally won out in 1878, 
when the Supreme Court received a case in which the government ad- 
mittedly was attempting to apply an act signed at 9:00 p.m. on March 3, 
1875, to a transaction completed in the forenoon of the same day. In 
holding that this could not be done, it based its decision primarily upon 
constitutional grounds.** These views were further elaborated, obiter, 
in Louisville v. Savings Bank,”? in which the Court disposed of the con- 


flicting views expressed in Lapeyre v. United States** as not necessary to 
the decision of that case, and as merely “a declaration of the general rule 
which obtains when the evidence does not show the necessity of regarding 
fractions of a day.” As Judge (later Chief Justice) Taft expressed it, the 
fiction may be indulged save when its effect would be “to make the legis- 
lation retroactive, and therefore harsh and unjust.” 7° 


Proof of Time of Approval. Justice Livingston had swung over to the 
ab initio fiction apparently because of his opposition to permitting other 
than the enrolled bill as evidence.*® Judge Prentiss accepted it because 
he was convinced that the enrolled bill “is of course the only proper 
evidence, not only of its existence as a law, but of the time of its com- 





72 Story’s earlier opini had expressly rejected arguments based upon this clause. 


73 McLean had just advanced such a rule, but as a principle of statutory construction. In the case cited 
in note 61 supra he wrote: “Where the computation of time in a statute is to be from an act 
done [i.e. its passage] the first day should be excluded.” 


™ See the cases cited supra, notes 67, 68, 69; In re Carrier, 5 Fed. Cas. No. 2,443 (D.C., D.Pa. 1875). 
In re Wynne, 30 Fed. Cas. No. 18,117 (C.C., D.Va. 1868). 

76 Burgess v. Salmon, 97 U.S. 381 (1878). 

77104 U.S. 469, 475-7 (1881). 

7 Note 69 supra. 

 Leidigh Carriage Co. v. Stengel, 95 Fed. 637, 641 (6th cir. 1899). 

% See the quotation given at note 66 supra. 
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mencement.” ** It was obvious that the new rule would destroy this 
doctrine, unless the practice followed on March 4, 1907 was to become 
the standard for all the days of the year. Even then, a problem would be 
presented by bills becoming law without the President’s signature, since 
in such cases the enrolled bill commonly bears no notation as to its 
effective date. 

Justice Story’s 1843 opinion had not discussed this problem in any 
detail because the facts before him were conceded by the government. 
The case involved a statute approved “late in the evening of March 3, 
1843,” during a period when it was customary for the President to attend 
the evening session of March 3 to sign bills as they were passed. How- 
ever, Story’s acceptance of this stipulation in itself constituted a decision 
that the enrolled bill is not the only evidence admissible. Even so, the 
issue might have dragged on for years had not President Lincoln, in 
marking a revenue bill “Approved December 24,” omitted the year (1861), 
giving rise to Gardner v. The Collector.®? 

Counsel for Gardner, resisting collection of the increased tax on 
tea, argued: “The President’s certificate on the roll is a record of the 
strictest character. It cannot be explained, controlled or aided by any 
other evidence whatever. ... [N]o proof can be admitted to supply what 
the record does not contain. .. . [A] law which is to operate from the 
date of its passage, and which has yet no date, can have no operation....”’** 
This argument was bolstered with very inept references to English authori- 
ties—inept because English parliamentary practice knows nothing even 
remotely resembling the American enrolled bill. 

The government stressed the fact that there is no provision, con- 
stitutional or statutory, requiring the President to date the bills he ap- 
proves, and added: “But conceding that the time of the approval can 
only be proved by the record, what is the ‘record’? It consists of the 
recorded proceedings connected with, and leading to, and following after, 
the law—the journals of Congress, the records and files of the office of the 
Secretary of State,—and all these may be resorted to for the purpose of 
determining the time when the approval of the President occurred.” ** 

The Supreme Court unanimously accepted the arguments of both 
branches of the government, stating: “The simple signing [of] his name at 
the appropriate place is the one act which the Constitution requires of 
him ..., and upon his performance of this act the bill becomes a law. . . . 
It is not required that he shall . . . date it.” The judges found that the 
secretary of state had received the signed bill on December 26, 1861, and 


81 Matter of Welman, note 67 supra. 
826 Wall. 499 (U.S. 1868). 

831d. at 500, 501, 502. 

“Id. at 503. 
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that the journal of the House showed receipt of a message from the 
President on January 6, 1862, stating that he had signed the bill the 24th 
of the preceding month. This was sufficient to convince them that it had 
become a law on December 24, 1861. 


In justifying acceptance of this evidence, Justice Miller wrote: 


The only valuable purpose of having a date is to determine when the statute takes 
effect. . . . In point of moral force in producing conviction in the mind that a bill was 
signed on a given day, there may be often found stronger evidence than the date accom- 
panying the signature. It is general experience that mistakes are often made in such 
dates. So well is this understood that the general rule of law that parol evidence cannot 
be received to contradict a written contract, does not apply to the date, which, though 
forming part of the written instrument, may be contradicted whenever it is material to 
the issue to do so.” 


This would seem to indicate that the Court stood ready, not only 
to supplement any deficiency of the enrolled bill as to the exact time 
of approval, but to question the correctness of the date entered upon it. 

Shortly thereafter, Chief Justice Chase, in Re Wynne,** concluded 
on the basis of the legislative journals that a bill marked “Approved 
March 2, 1867,” could not have been approved before the evening of 
March 3, as it was not sent to the President until after the 7:30 p.m. 
session of that date was under way. Consequently the circuit court refused 
to apply the act to March 2 facts, stating that it was “not only warranted, 
on general principles, but bound by the Constitution, to notice the fact 
thus appearing upon the public records.” In an 1875 decision,*’ sustained 
by the Supreme Court in 1878,** the government stipulated as to the exact 
hour (9:00 p.m.) of ‘the President’s approval, so that no problem of proof 
arose; and the same was true of the Dingley Tariff Act cases of 1898.*® 
I find no other decisions, save for the discussion of a somewhat similar 
problem in Illinois law in Louisville v. Savings Bank,®° and a dictum in 
Jones v. United States, until the court of appeals for the ninth circuit, 
in 1904, refused to permit the introduction of evidence to impeach the 
date endorsed on an enrolled bill and published in the printed statutes.°? 

Although this is the latest decision, one can only conclude, in view 
of the rulings in Gardner v. The Collector and Re Wynne, that the court 
of appeals was wrong. 


Id. at 507, 508. 

86 30 Fed. Cas. No. 18,117, discussed at note 75 supra. 

87 Salmon v. Burgess, 21 Fed. Cas. No. 12,262 (C.C., E.D.Va.). 
88 Burgess v. Salmon, 97 U.S. 381. 


8 United States v. Iselin, 87 fet 194 (C.C., S.D.N.Y.); United States v. Stoddard, Haserick, Richards 
and Co., 89 Fed. 699 (C , D.Mass.). 


9 104 Us. 469 (1881), jhe at note 77 supra. 
91137 U.S. 202, 216 (1890). 
%2 Gibson v. Anderson, 131 Fed. 39. 
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Proor OF PASSAGE AND CONTENTS 


Had the opinion in Gardner v. The Collector stopped with the 
material discussed in the previous section, it would have cared adequately 
for the problem before the Court, but it would have lost much of its 
significance. Instead, Justice Miller continued: 

How can it be held that the judges, upon whom is imposed the burden of deciding 
what the legislative body has done, when it is in dispute, are debarred from resorting to 
the written record which that body makes of its proceedings in regard to any particular 
statute? 

The courts of last resort in several of the States have expressly decided that this 
may be done. Purdy v. The People, 4 Hill, 384; DeBow v. The People, 1 Denio, 9; 
Spangle v. Jacob, 19 Illinois, 283; Young v. Thompson, 14 Id. 297; Speer v. Plank Road, 


22 Penna. State, 376; Matter of Welman, 20 Vermont, 656; Supervisors v. Heenan, 2 Min- 
nesota, 330; Fowler v. Pierce, 2 California, 151. 


We are of opinion, therefore, on principle as well as authority, that whenever a 
question arises in a court of law of the existence of a statute, or of the time when a 
statute took effect, or of the precise terms of a statute, the judges who are called upon 
to decide it, have a right to resort to any source of information which in its nature is 
capable of conveying to the judicial mind a clear and satisfactory answer to such ques- 
tion; always seeking first for that which in its nature is most appropriate, unless the 
positive law has enacted a different rule.” 


This language seemed to hold promise of a broad scope of judicial 
review, particularly as it was in response to the government’s contention 
that courts will resort to the journals and other evidence “to correct 
clerical mistakes, or carelessness,” in the enrolling of a bill, “to ascertain 
whether an act was passed by yaes and nays, ... (or) by the requisite 
number of votes,” or even “to show that an actual signing of the bill, as 
approved, was done by mistake.” ®* It indicates that the Court might 
have sustained such actions as those of Presidents Jefferson and McKinley 
in erasing their signatures from bills incorrectly enrolled and returning 
them for correction, or of President Jackson in declining to give effect to a 
bill properly authenticated and approved because it later developed that 
the bill had never passed the Senate.** 

An examination of the authorities cited, however, shows that the 
passages were not the result of mature consideration or careful research. 
Purdy v. The People merely held that a published statute may be im- 
peached by resort to the enrolled bill, as did the De Bow case. The 
latter was decided by the New York Supreme Court, not by the court of 
errors. Spangler v. Jacoby, 14 Ill. 297 (not Spangle v. Jacob, 19 Ill. 283), 
had been cited by counsel for the government and was directly in point, 
as it held that an enrolled bill may be impeached by the journals, which 
must affirmatively show that all steps required by the Constitution have 
been properly taken. Counsel had also cited the case with which Justice 





96 Wall. 499, 510, 511 (U.S. 1868). 
Id. at 504. 
% See notes 25, 46 and 47 supra. 
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Miller confused this one, People v. Hatch, 19 Ill. 283; it sustained the 
governor in erasing his signature from a bill signed in error. Young v. 
Thompson is reported at page 380 of 14 Illinois, not page 297; it is not in 
point. Speer v. Plank Road held that an enrolled bill need not be signed 
by the presiding officers of the two houses of the legislature in order to 
be “conclusive evidence” of its terms and passage—a rather queer case 
to include in such company, but it had been cited by counsel. Supervisors 
v. Heenan and Fowler v. Peirce (not Pierce) were correctly cited and 
in point. 

The strangest case of all to find in such a list is Matter of Welman. 
This decision was referred to above,®* since it was rendered by the United 
States district court for the district of Vermont. It found its way into 
the appendix of the Vermont Reports for much the same reasons that 
led Dallas to include the proceedings of the federal courts, including the 
Supreme Court, in the first volumes of his Pennsylvania Reports. Counsel 
did not disclose this fact, using only the Vermont citation without further 
identification. In addition, he only quoted certain dicta, omitting the real 
holding: “By a standing general enactment, the act, when approved and 
signed, is to be forthwith lodged in the department of state and published; 
and the act so lodged in the department of state, or a certified transcript or 
authorized printed copy of it, is of course the only proper evidence, not 
only of its existence as a law, but of the time of its commencement.” 
(Emphasis supplied.) 


The Doctrine of Field v. Clark. The personnel of the Court under- 
went an almost complete change before the question thus discussed, 
obiter, in 1868 reached the Court in Field v. Clark®* twenty-four years 
later. Certain importers, suing to recover customs duties paid under pro- 
test, insisted that the tariff act of 1890 had never become law because 
it was not approved in the form in which it had passed Congress. It seems 
clear that they were correct in asserting that in enrolling the bill, clerks 
omitted an entire section of the act as passed, thus eliminating a tax 
reduction and tax rebate clause concerning tobacco. But the Court found 
no merit to their claims, stating: 

In regard to certain matters, the Constitution expressly requires that they shall be 
entered on the journal. To what extent the validity of legislative action may be affected 
by the failure to have those matters entered on the journal, we need not inquire. No 
such question is presented for determination. . . . Nor does any clause of [the Consti- 
tution], either expressly or by necessary implication, prescribe the mode in which the 


fact of the original passage of a bill . . . shall be authenticated, or preclude Congress 
from adopting any mode to that end which its wisdom suggests. . . . 





% See notes 67, 74 and 81 supra. 
20 Vr. at 656. 
% 143 U.S. 649 (1892). 
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The signing by the Speaker of the House of Representatives and by the President 
of the Senate, in open session,” of an enrolled bill, is an official attestation by the two 
houses of such bill as one that has passed Congress. It is a declaration by the two 
houses, through their presiding officers, to the President, that a bill, thus attested, has 
received, in due form, the sanction of the legislative branch of the government... . 
And when a bill, thus attested, receives his approval, and is deposited in the public 
archives, its authentication as a bill that has passed Congress should be deemed com- 
plete and unimpeachable. . . . [It] carries, on its face, a solemn assurance by the legis- 
lative and executive departments . . . that it was passed by Congress. The respect due 
to coequal and independent departments requires the judicial department to act upon 
that assurance, and to accept, as having passed Congress, all bills authenticated in the 
manner stated. . . . 

. ... The evils that may result [from such a rule are] far less than those that 
would certainly result from a rule making the validity of Congressional enactments 
depend upon the manner in which the journals of the respective houses are kept by the 
subordinate officers charged with the duty of keeping them. . . . 

We are of opinion, for the reasons stated, that it is not competent for the appel- 
lants to show, from the journals of either house, from the reports of committees or from 
other documents printed by authority of Congress, that the enrolled bill . . . as finally, 
passed, contained a section that does not appear in the enrolled act in the custody of 
the State Department.” 


A similar issue arose later in the year, an importer insisting that 
certain tariff amendments had not been approved in the House by a large 
enough vote. In holding that the claim was baseless because the journal 
showed that a majority of a quorum voted for the bill, and “the general 
rule of all parliamentary bodies is that, when a quorum is present, the 
act of a majority of the quorum is the act of the body,” the opinion 
stated: 


The enrolled bill is found in the proper office, that of the Secretary of State, 
authenticated and approved in the customary and legal form. There is nothing on the 
face of it to suggest any invalidity. Is there anything in the facts disclosed by the journal 
of the lower house . . . which vitiates it? We are not unmindful of the general observa- 
tions found in Gardner v. The Collector, 6 Wall. 499, 511. . . . And we have at the 
present term, in the case of Field. v. Clark, 143 U.S. 649, had occasion to consider the 
subject of an appeal to the journal in a disputed matter of this nature. It is unnecessary 
to add anything here to that general discussion. The Constitution (Article 1, section 5) 
provides that ‘each house shall keep a journal of its proceedings’; and that ‘the yeas 
and nays of the members of either house on any question shall, at the desire of one-fifth 
of those present, be entered on the journal.’ Assuming that by reason of this latter 
clause reference may be had to the journal to see whether the yeas and nays were 
ordered, and if so, what was the vote disclosed thereby; and assuming, though without 
deciding, that the facts which the Constitution requires to be placed on the journal may 
be appealed to on the question whether a law has been legally enacted, yet if reference 
may be had to such journal, it must be assumed to speak the truth. It cannot be that 
we can refer to the journal for the purpose of impeaching a statute properly authenti- 
cated and approved, and then supplement and strengthen that impeachment by parol 
evidence that the facts stated on the journal are not true, or that other facts existed 
which, if stated on the journal, would give force to the impeachment. If it be suggested 
that the Speaker might have made a mistake . . . or that the clerk may have falsified 
the journal. . . . The possibility of such inaccuracy or falsehood only suggests the un- 
reliability of the evidence and the danger of appealing to it to overthrow that furnished 
by the bill enrolled and authenticated by the signatures of the presiding officers of the 
two houses and the President. . . .™ 


% Bills need no longer be signed in open session; and of course it would have been necessary to resort 
to the journals or other evidence to establish that a given bill had been so signed, as this fact 
was not set out in the enrolled bill. I assume that the Court was merely summarizing the then 
current practice. 

9 143 U.S. at 671, 672, 673, 680. 

#1 United States v. Ballin, 144 U.S. 1, 3, 4 (1892). 
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These opinions show the Court wavering between an unqualified ac- 
ceptance of the “enrolled bill” rule, and its acceptance qualified by the 
rule that the journals constitute higher evidence as to matters expressly 
required by the Constitution to be set out therein. Later decisions have 
been careful to leave this unresolved question open. 


Later Decisions. The organic acts of the various territories have com- 
monly placed greater restrictions upon legislative procedure than are placed 
upon Congress by the Constitution. Consequently, one might expect such 
issues to have arisen more frequently in territorial courts. If they did 
arise in the early years—but I find no evidence that such questions were 
litigated—they were barred from reaching the Supreme Court by its 
narrow interpretation of its appellate jurisdiction.’°? After 1892, of course, 
the ruling in Field v. Clark served as a deterrent. However, the next two 
cases to reach the Court involved territorial legislatures. 














In Lyons v. Woods,?®* the opinion accepted Field v. Clark as decisive 
of questions arising under the organic act of New Mexico. The same view 
was taken in Harwood v. Wentworth,’** which arose under the organic 
act of Arizona. The facts of this case, mentioned above, presented an 
exceptional challenge in that the presiding officers and chief clerks of 
each house testified that they were positive that the bill as enrolled, signed, 
and published as law omitted a clause that was in the bill as passed. 
Insertion of the omitted clause would have defeated the plaintiff’s claim. 
Their testimony was brushed aside as irrelevant, a unanimous court ex- 
plaining: 








It is difficult to imagine a case that would more clearly demonstrate the soundness 
of the rule recognized in Field v. Clark than the case now under examination. .. . 

If there be danger, under the principles announced .. . , that the Governor and 
the presiding officers . . . may impose upon the people an act that was never passed in 
the form in which it is preserved by the Secretary of the Territory, how much greater 
is the danger of permitting the validity of a legislative enactment to be questioned by 
evidence furnished by the general indorsements made by clerks upon bills previous to 
their passage and enrollment—indorsements usually so expressed as not to be intelligible 

. unless supplemented by the recollection of clerks as to what occurred in the hurry 
and confusion often attendant upon legislative proceedings. 

We see no reason to modify the principles announced in Field v. Clark, and, there- 
fore, hold that, having been officially attested by the presiding officers of the territorial 
Council and House of Representatives, having been approved by the Governor, and 
having been committed to the custody of the Secretary of the Territory, as an act passed 
by the territorial Legislature, the act of March 21, 1895, is to be taken to have been 
enacted in the mode required by law, and to be unimpeachable by the recitals, or 
omission of recitals, in the journals of the legislative proceedings which are not required 
by the fundamental law of the Territory to be so kept as to show everything done in 
both branches of the legislature. . . .™ 





102 Scott v. Jones, 5 How. 343 (U.S. 1847); Miners’ Bank v. Iowa, 12 How. 1 (U.S. 1851). 
3 153 U.S. 649, 660, 662-3 (1894). 

304 162 U.S. 547 (1896), discussed at notes 1 and 14 supra. 

51d. at 560, 562. 
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At the following term counsel contended that the journals conclu- 
sively established that a non-revenue House bill had been so amended in 
the Senate as to become a “bill for raising revenue.” After quoting ex- 
tensively from Field v. Clark and Harwood v. Wentworth with apparent 
approval, the Court concluded: “It is sufficient in the present case to say 
that an act ... which... to meet the expenses attending the execution 
of the act, imposed a tax on the notes in circulation of the banking 
associations organized under the statute, is clearly not a revenue bill which 
the Constitution declares must originate in the House. . . . This interpreta- 
tion of the statute renders it unnecessary to consider whether . . . the 
journals of the two Houses of Congress can be referred to for the purpose 
of determining whether an act, duly attested by the official signatures . . . 
originated in the one body or the other.” 

An allied problem arose in Flint v. Stone Tracy Co.,"’ in which the 
government conceded that a Senate amendment to a House revenue bill 
had substituted a corporation tax for certain inheritance tax increases. 
Justice Day wrote: 

The amendment was germane to the subject-matter of the bill and not beyond the 
power of the Senate to propose. In thus deciding we do not wish to be regarded as 
holding that the journals of the House and Senate may be examined to invalidate an 
act which has been passed and signed by the presiding officers of the House and Senate 
and approved by the President and duly deposited with the State Department. Field v. 
Clark, 143 U.S. 649; Harwood v. Wentworth, 162 U.S. 547; Twin City Bank v. Nebeker, 
167 U.S. 196. 

The statement in Rainey v. United States,’°® rendered three years later, 
is even stronger. 

A few years later counsel argued that the Webb-Kenyon Act of 1913 
had not been passed legally over the veto of President Taft, since the 
Senate journal showed that although two-thirds of the senators present 
voted to override, the number of affirmative votes fell short of two-thirds 
of the total membership of that house. Here was an opportunity to re- 
solve the issue left open in Field v. Clark, as the Constitution expressly 
requires the vote on such issues to be recorded in the journal. Instead, 
Chief Justice White’s opinion stated: “Granting the premise of fact as to 
what the face of the journal discloses, and assuming for the sake of argu- 
ment... that the resulting question would be justiciable, we . . . adversely 
dispose of it by ... referring to the practice to the contrary which has 
prevailed from the beginning.” ° He then noted the similarity of lan- 


6 Twin City Bank v. Nebeker, 167 U.S. 196, 202, 203 (1897). 

7 220 U.S. 107 (1911). 

08 Id. at 143. 

209 232 U.S. 310, 317 (1914): “The section in question is not void as a bill for raising revenue originat- 
ing in the Senate and not in the House of Representatives. It appears that the section was 
mare by the Senate as an amendment to a bill for raising revenue which originated in the 

ouse. That is sufficient. Having become an enrolled and duly authenticated Act of Congress, 
it is not for this Court to determine whether the amendment was or was not outside the purpose 
of the original bill.” 


18 Missouri Pacific Railway Co. v. Kansas, 248 U.S. 276, 279 (1919). 








384 THE WESTERN POLITICAL QUARTERLY 
guage in the clause dealing with the submission of constitutional amend- 
ments, pointing out that even the proposals that in due course became 
the Bill of Rights were submitted by votes in each house of less than two- 
thirds of their total membership.’"? By tackling the questions in this order, 
the opportunity was lost. Thus far it has not arisen again, so that the 
question still remains unanswered. 


Unimportance of the Unresolved Question. This issue is not of great 
importance, since the federal Constitution’s requirements as to journal 
entries are so restricted. In fact, unless the journal can first be used to 
determine that one-fifth of those present demanded a roll call, no such 
factual situations could arise, save as to bills passed over a veto—a very 
small proportion of the legislative product, indeed. 


Revenue Bills. Even under the restricted scope of judicial review per- 
mitted by Field v. Clark, there is one phase of legislative procedure that 
clearly is justiciable. The Constitution provides in Article 1, section 7, 
that “all bills for raising revenue shall originate in the House of Repre- 
sentatives; but the Senate may propose or concur with amendments as on 
other bills.” Every enrolled bill carries an official notation of the house 
of origin. This would seem to be required, since the President must, in 
case of a veto, “return it, with his objections to that house in which it 
shall have originated” (Art. 1, sec. 7, cl. 2). Of course an enrolled bill 
would not disclose the fact that a House bill may have taken on the 
character of a revenue measure only by amendment in the Senate. 

This phase of the problem has lost most of its importance because 
of the narrow definition given by the Court to the phrase, “bills for raising 
revenue.” '!? However, the Cotton Futures Act of 1919, which originated 
in the Senate, was held unconstitutional because the district court found 
it to be a revenue measure." 


ENROLLED Bitts Not SIGNED BY THE PRESIDENT, OR Not DeEposiTEeD 
WITH THE SECRETARY OF STATE 


Field v. Clark spoke of “an enrolled act, in the custody of the Secre- 
tary of State attested by the signatures of the presiding officers of the two 
houses of Congress, and the approval of the President,” as “conclusive 
evidence that it was passed by the Congress.” 144 The later cases have 


111 These and similar historical precedents made the ruling in National Prohibition Cases, 253 U.S. 350 
— that a two-thirds vote of the entire membership is not necessary to submit a constitu- 
tional amendment, a foregone conclusion. The opinion said nothing as to the duty of the 
courts in case the journals show that even two-thirds of those present did not favor submission. 


12See United States v. Hill, 123 U.S. 681, 686 (1887); Millard v. United States, 202 U.S. 429 (1906). 


3 Hubbard v. Lowe, 226 Fed. 135 (D.C., S.D.N.Y. 1915). The opinion accepted Field v. Clark, but 
continued: ‘When the Congress, through its proper officials, certifies that it has gone ¢ hrough 
the forms of lawmaking in violation of an express c itutional is the resultant law 
a law 2 all? Of course it is not.’’ (Id. at 140.) The subsequent appeal was “‘dismissed with 
costs, motion of Mr. Solicitor General Davis for the plaintiff in error.” (Lowe v. Weld, 
242 U. s 654 [1916].) 


14 143 U.S. at 673. 
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used similar language. If a bill is vetoed, of course it will not bear the 
President’s signature. Instead, it will carry additional endorsements by 
the presiding officers of each house certifying that it has been passed over 
the veto and will be sent to the secretary of state by the presiding officer 
of the house in which “it shall last have been so approved.” 1° Similarly, 
his signature will be missing from bills that have become law because he 
has not returned them to Congress within the ten-day constitutional 
period.""* 

It is submitted that the absence of the President’s signature should 
make no difference in the rule to be applied. The reasoning of the opinion 
in Field v. Clark seems to be that the presiding officers of the two houses 
certify as to the action taken by Congress; the President speaks for him- 
self. Further, the cases cited in Field v. Clark as authority for the “en- 
rolled bill” rule seem to require such a conclusion. Of the thirteen cases 
so cited, two" involved bills that had been passed over the governor’s 
veto and a third ''* contained an express statement that the rule would 
apply to such a bill. A fourth '® concerned a measure that the governor 
had permitted to become law without his signature. 

Recently an effort was made to establish a different rule. Late in the 
1947 session, Governor Gruening of the Territory of Alaska received a 
bill amending the Unemployment Compensation Act of 1937. For various 
reasons he did not wish to sign this bill; neither did he wish to veto it. 
Hence he wrote letters to the presiding officers of each house, stating: 
“I have transmitted Senate Bill No. 105 to the Office of the Secretary of 
Alaska for permanent filing. Senate Bill No. 105 becomes a law without 
my signature... .” Receipt of the letter, and its contents, were noted 
in the Senate and House journals. When an attack was made upon the 
statute, the defense referred to the journals as proof that the enrolled bill 
had not been vetoed but had become a law without the governor’s signa- 
ture. The district judge seized upon this to open up the entire issue of 
legislative procedure as disclosed by the journals. Although conceding 
that the enrolled bill would be conclusive as to its passage had the gov- 
ernor signed it, he wrote: 

Only by reference to the journals of the House and the Senate can adequate assur- 
ance be found that the bill may have become law without the Governor’s signature. 


Since it is necessary to refer to the Journals in an attempt to establish the validity of the 
act, it obviously becomes the duty of the Court to give full examination to all of the 


85 U.S.C. sec. 159, quoted at note 34 supra. 


116 The statute cited in the preceding note provides that such acts shall be sent to the secretary of state 
the President. Thus far no difficulty has arisen through his failure to do so. In at least one 
instance an enrolled bill was lost by the President, becoming a law during the time when it was 
mislaid. Congress sent him a duplicate enrolled bill for transmission to the secretary of state. 
(7 Cannon's Precedents sec. 1093.) 
17 Weeks v. Smith, 81 Me. 538, 18 A. 325 (1889); Pacific Railroad v. The Governor, 23 Mo. 353 (1856). 
118 Brodnax v. Groom, 64 N.C. 244, 247 (1870). 


19 Evans v. Browne, 30 Ind. 514 (1869). 
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Journal entries, to determine whether the bill was lawfully enacted. If reference must 
be made to the Journals at all, then that reference should be complete and compre- 
hensive for all proper purposes, and the conclusive and ‘unimpeachable’ presumption 
that the questioned legislative act is valid law, arising from the production of the enrolled 
bill signed by the Speaker of the House and the President of the Senate and by the 
Governor in approval thereof, is completely overthrown.” 

The House journal showed that the bill “was read the third time by 
number only,” and this was held not to constitute the “reading” required 
by the Organic Act.!* Hence enforcement of the act was enjoined. 

The court of appeals, ninth circuit, did not pass upon this issue, 
although it referred to the rule of Field v. Clark as “the generally accepted 
doctrine.” Instead, it reversed the judgment with directions to dismiss the 
petition for lack of a proper plaintiff.122 Hence some may consider that the 
issue is still an open one. 


Enrolled Bills Not on File with the Secretary of State. As pointed 
out above, the Constitution says nothing as to “enrolled” bills or their 
preservation. According to the decisions, a bill becomes a law immedi- 
ately upon its signing by the President, the expiration of “ten days (Sun- 
days excepted) after it shall have been presented to him,” or its passage 
over a veto. If the enrolled bill cannot be found in the Office of the 
secretary of state cannot be permitted to affect the continuing validity 
lution be proved? 

One conclusion is clear: the loss or destruction of the records of the 
secretary of state cannot be permitted to affect the continuing validity 
of a law. It was to care for just this type of contingency that the English 
courts developed the rule, “[A]gainst a general Act of Parliament, or 
such an Act whereof the Judges ex officio ought to take notice, the other 
party cannot plead nul tiel record.” 1** In such a situation, to use the 
language of Gardner v. The Collector, the judges should “have a right to 
resort to any source of information which in its nature is capable of 
conveying to the judicial mind a clear and satisfactory answer to such 
question; always seeking first for that which in its nature is most appro- 
priate.” It is further submitted that the “most appropriate” evidence 
would be the published statute: the Revised Statutes, the Statutes at 
Large, or (in appropriate cases) the United States Code.1*4 


1% Griffin v. Sheldon, 78 F. Supp. 466, 470 (1948). 

121A bill . . . shall have three separate readings in each house.”” (48 U.S.C. sec. 85.) 
122 Sheldon v. Griffin, 174 F. 2d 382 (1949). 

123 The Prince's Case, 8 Coke la, 28a, 77 Eng. Rep. 481, 514 (chap. 1606). 


1% The unhappy experiences resulting from the many errors in the 1875 edition of the Revised Statutes, 
necessitating the adoption and issuance of a corrected edition in 1878, led Congress to make the 
United States Code only prima facie evidence of the law. It has recently undertaken an extensive 
program under which all existing titles of the Code will be enacted into positive law, and titles 
1, 3, 4, 6, 9, 14, 17, 18, 26 and 28 now have such status. See Chamberlin, ‘“‘Enactment of Parts 
of the United States Code into Positive Law,’’ 36 Georgetown Law Journal 217 (1948). 
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Certain facts pointed out earlier in this article pose another and more 
difficult problem. When the President returns an enrolled bill already 
signed by him—and hence, according to the decisions, already a law— 
to Congress for correction, this original bill never finds its way to the 
secretary of state and never appears in the published statutes. In the 
only two such instances that I have found, the signing and publication of 
corrected bills removed all problems. One may well ask the question, 
what is to be done if Congress does not submit a corrected bill, or if the 
President does not sign it? And what is to be done when recognition of 
the first bill as law in the intervening period would have a decisive bear- 
ing? If such a situation ever arises, both Congress and the Court may 
regret not having adopted the promulgation date—or some fixed date 
thereafter—as the effective date of all save emergency acts. 


FEDERAL CONTROL OF STATE LEGISLATIVE PROCEDURE 


Frequent dicta to the contrary notwithstanding, it is not true that the 
doctrine of “independent construction,” so hopefully enunciated in Swift 
v. Tyson'** and not overruled until 1938,!* was restricted to the unwritten 
law. On the contrary, in Great Southern Fireproof Hotel Co. v. Jones??? 
the Supreme Court did not hesitate to differ with the Ohio court as to 
the interpretation of the Ohio constitution, resulting in a decision giving 
effect to a statute already held unconstitutional ab initio by the state tri- 
bunal. Fortunately, however, the doctrine seems never to have been ap- 
plied to the construction of state constitutional provisions relative to 
legislative procedure. Hence the federal courts have, from the first, fol- 
lowed the rulings of the respective state courts even in original jurisdiction 
cases.'28 The decisions, therefore, add nothing save by way of dicta, 
which have served merely to emphasize the fact that the question left 
open in Field v. Clark is still unresolved.’”® 

When we turn to the ratification of amendments to the federal Con- 
stitution by state legislatures, however, a different situation is presented. 
This power is given to them by the federal Constitution, not by the states; 
the questions presented are therefore, in part at least, federal rather than 
state.1°° The decisions are so important as to merit separate treatment. 


125.16 Peters 1 (U.S. 1842). 


126 Erie Railroad v. Tompkins, 304 U.S. 64 (1938). See Grant, ‘ & Sash for Uniformity of Law,” 
American Political Science Review, Vol. XXXII (1938), p 


127 193 Us. 532 (1904). See also Pease v. Peck, 18 How. 595, 598 pool 1855); Gaiochs vw. City of Du- 
buque, 1 Wall. 175 (U.S. 1864); Riggs v. ‘Johnson County, 6 Wall. 166 (U.S. 1867). 


123 The cases are legion. See, as Someeene, Town of South Ottawa v. Perkins, 94 U.S. 260 (1876), and 
In re Duncan, 139 U.S. 449 (1891). 


mm Boars tae v. Coler, 96 Fed. 284, 292 (4th Cir. 1899); Wilkes County v. Coler, 180 U.S. 
(190: 


13 White v. Hart, 13 Wall. 646 (U.S. 1872); Hawke v. Smith, No. 1, 253 U.S. 221 (1920); National 
Prohibition Cases, 253 U.S. 350 (1920). 
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For present purposes, the apparent intention to apply a parallel doctrine 
to that of Field v. Clark, so powerfully illustrated by the holding in Leser 
v. Garnett,!** has been severely shaken by the fact that in Coleman v. 
Miller’? a full nine-man bench found itself “evenly divided” as to its 
jurisdiction to question the right of the lieutenant governor—as president 
of the Senate—to cast a deciding vote on the adoption of a resolution 
ratifying the proposed child labor amendment! 


CONGRESSIONAL COMMITTEE HEARINGS: CONTEMPT OF CONGRESS 


Does the recent ruling in Christoffel v. United States'** furnish fur- 
ther evidence of a desire to “quarantine” the doctrine of Field v. Clark? 
Christoffel was convicted of contempt, his offense consisting of perjury 
in answering a question put to him by the Committee on Education and 
Labor of the House of Representatives. There was evidence indicating 
that a quorum was not present when the answer was given. The trial 
court instructed the jury to ignore such evidence, and by a Supreme Court 
vote of 5 to 4 this was held to be reversible error. 

The dissenting justices (the Chief Justice and Justices Jackson, Reed 
and Burton) were of the opinion that Field v. Clark required an affirm- 
ance. “‘What Congress may do by express rule,” they wrote, “it may do 
also by custom and practice.” According to that custom, “the presence 
of 2 quorum having been ascertained at the beginning of a session, that 
record stands unless and until the point of no quorum is raised” by a 
committee member. They feared lest the new rule be held to “apply to 
the House itself. If it does, it could have the effect of invalidating any 
action taken or legislation passed without a record vote, which represents 
a large proportion of the business done by both House and Senate.” The 
majority, however—including two members who have passed on since that 
time—placed its ruling upon a much narrower base: The rules of the 
House require the presence of a quorum, and it is the duty of the courts 
to give such committee actions no higher status than they would have on 
the floor of the House under these rules. The rule here involved, they 
pointed out, “was effective as long ago as 1918 to keep off the floor of 
the House a bill from a committee attended by less than a quorum, even 
though no objection was raised in the committee meeting itself.” 154 
131 258 U.S. 130, 137 (1922): “The remaining contention is that the ratifying resolutions of Tennessee and 

est Virginia are inoperative, because adopted in violation of the rules of legislative procedure 
prevailing in the respective States. . As the legislatures . . . had power to adopt the resolutions 
of yen = official — “ol teag ceeded sy Kg B qeniamen, os, Son hed ome 
so was conclusive upon gz by P n, is conclusive upon the 


courts. The rule declared in Field v. bY oe 3 U.S. 649, 669-673, is applicable here. ¢ also 
Harwood v. Wentworth, 162 U.S. 547, 


132 307 U.S. 433, 446 (1939). 
133 338 U.S. 84 (1949), discussed at note 2 supra. 


141d. at 88, citing 8 Cannon's Precedents sec. 2212. At the second trial a majority of the committee 
members appeared and testified that they were present when the questions were asked, and 
Christoffel again was convicted. 
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Viewed, as it must be, in this narrow light, the ruling furnishes no 
real challenge to the doctrine of Field v. Clark, at least so far as statutes 
are concerned. Indeed, because of facts mentioned in my opening para- 
graphs it would be embarrassing for the Court to attempt to give the 
Christcffel case any broader effect.*** At most, then, it is evidence that 
the Court intends to keep a toe in the “congressional investigation” door 
until the rules are a little better settled or until the respective houses 
indicate an intention to assert some control over irresponsible committee 
action. 


CONCLUSION 


No effort will be made at summarization other than to state that it 
seems to be settled that the courts (1) will go back of an enrolled bill 
to the journals and other evidence to determine the time at which an act 
became law, but (2) will accept the enrolled bill as conclusive evidence 
of its passage and of its contents, with the possible reservation that (3) 
journal entries specifically required by the Constitution are admissible to 
impeach an enrolled bill. The second rule may possibly have been shaken 
by the mathematical curiosity of a 42 to 4% vote on an allied problem 
in Coleman v. Miller. 

I have stated my reasons in some detail elsewhere for preferring the 
“enrolled bill” rule’** and will not repeat them here. It is submitted that 
they are sufficiently cogent to lend strong support to the ruling in Field v. 
Clark. Certainly the Court should think twice before departing from a 
rule that at least has the benefit of certainty, and perhaps sacrifices little 
or nothing that could be gained through intervention in a field in which 
judicial review has proved particularly inept. If the courts are to play 
a role in the enforcement of rules of legislative procedure, it is submitted 
that this can be done effectively only by frankly differentiating between 
formal and substantive unconstitutionality, and providing a special pro- 
cedure with special safeguards, as in New Jersey, to care for the former.*? 


133In his concurring opinion in United States v. Bryan, quoted at note 3 supra, Mr. Justice Jackson 
added: ‘“‘The only way the four who were present and for a reversal could have prevailed was by 
counting for it one shown by the record to be absent. There is not even any public record to 
show that in absentia he joined the decision . . . ; nor is there any written rule or law which 
permitted him to do so. I want to make it clear that I am not . . . suggesting the slightest 
irregularity in what was done. . . . I know that to vote and be counted in absentia has 
sanctioned by practice and was without objection by anyone. It is the fact that it is strictly 
regular and customary, according to our unwritten practice, to count as present for purposes of 
Court action one physically absent that makes the denial of a comparable practice in Congress so 
anomalous. Of course there is this difference: The absent Congressman was only necessary to 
a quorum; the absent “poo was necessary to a decision. No Committee action was dependent 








upon the Rep ives p to be absent in the Christoffel case. All they could have done 
if present was to Seem. In our own case, personal jud it and ive action of the absent 
member was necessary to make the Christoffel opinion a decision of the Court.”’ (70 S. Ct. 724, 
737.) 


136 See the article cited in note 24 supra. 


37See J. A. C. Grant, “New Jersey’s ‘Popular Action’ in Rem to Control Legislative Procedure,” 
4 Rutgers Law Review 391 (1950). 


THE NEW DEAL: THE PROGRESSIVE TRADITION* 


R. G. TUGWELL 
University of Chicago 


I 
OOKING BACK from the beginning of the New Deal in 1933, the 


radical movements preceding it seem to have been pretty mild, 

usually—deserving the name radical only by courtesy, certainly not 
by comparison; for nothing like the revolutionary fervor so familiar in 
most other lands had ever developed here. 

The nearest thing to genuine radicalism in the United States was 
the IWW, which at one time may have had as many as ten thousand 
members. The philosophy of this organization was revolutionary, bor- 
rowed from the syndicalism of France, but that part of its activity was 
always negiected for more practical efforts. Its casual membership con- 
sisted largely of “bums” and “blanket stiffs,” characteristic of a phase in 
the progress of industry toward large-scale operations and relationships 
of a settled sort, but not of the material out of which a disciplined revolu- 
tion grows. Its energies were mostly spent in such efforts as getting decent 
food and clean bunks in lumber camps and in fighting for an eight-hour 
day on construction jobs or in the harvest fields. Its philosophy gradually 
merged in other labor organizations whose immediate aims were similar.’ 

Besides the IWW, only communism is worth mentioning. That im- 
ported philosophy, like that of the “wobblies,” had always sounded 
strange in American mouths and made little appeal to American hearts. 
Sometimes communism was useful as a bogey with which to scare Bab- 
bitts, but it did not possess any vigorous life of its own to justify the fears 
exhibited by some of our countrymen. Communists existed mostly by 
imputation. Atrocity stories concerning them were either worked up 
de novo or were inflated versions of activities of strike leaders or believers 
in high income taxes. Our own characteristic radicalism had been some- 
thing else, more accurately called “progressivism,” for that was the name, 
however inappropriate, which its leaders always preferred. 

There had been little agreement about the kind of progress implied in 
this name or about how to get it. For most Americans of this era, any 
kind of progress different from revolution was to be admitted. This did 
* The Western Political Quarterly prints “The New Deal: The Progressive Tradition” as an illuminating 

historical document affording insight, psychological and otherwise, into the American political 

Sak chin a eaten cake takes ae ats oe, he ee tS ee 

(this Quarrel, Va: I, June, 1948); “The New Deal in Retrospect” (this Quarterly, Vol. I, 


December, “The New Deal: The Available Instruments of Governmental Power’ (this 
Quarterly, Vol. II, December, 1949). 


1 Labor’s sacrifices in such struggles as we had — Homestead, Pullman, Linn, etc. — were incidents in a 


war, not revolutionary in intent, but merely to acquire status, to share in the going activities and 
gains; not for social reorganization but for a different division of wealth. 
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not imply that revolution might not clear the way for rebuilding; it 
meant that revolution seemed to preclude planning for any administrative 
measures beyond cutting off the electric supply, spreading disaffection in 
the army or providing stones for the barricades. In these matters, at 
least, Americans were not interested and they turned a fishy eye on the 
Communists who shouted for them. Destructive, organized force seemed 
unnecessary even to our own leftists, except in defense of elementary priv- 
ileges. Plenty of them had believed in state socialism—public ownership 
of other services besides the post office—but virtually all of them had ex- 
pected to gain their objectives by argument and, in the end, by votes. Not 
many continued to believe throughout the twenties that it would be nec- 
essary to “stand the capitalists against a wall” when the government took 
over the railroads, the power plants, the telegraphs and the radio stations. 
As the nation moved in that direction, there was more doubt about the 
peaceable surrender of the steel and aluminum plants, and even more 
apprehension concerning automobile making, for instance, but hardly any 
believer in public ownership foresaw the use of more violence than might 
be involved in sporadic strikes. There was even question among the 
larger body of progressives as to whether we were or even ought to be 
moving in that direction. Extreme measures always had their advocates 
but there were many more who had become progressives because they felt 
that they could help to avoid rather than help to gain public ownership. 
Following the release-of-pressure theory, many more, of course, turned 
progressive to avoid revolution. Yet it is hardly accurate to say “turned 
progressive” because, except in crises, few recruits were ever won. Pro- 
gressivism was more a habit of the mind than a clear philosophy. Still it 
was allied to a kind of economics and to a defense of civil liberties which 
gave it unmistakable character. 


II 


Progressivism, with certain exceptions, had been conceived as a re- 
turn to orthodoxy. In this sense alone it corresponded closely with the 
English meaning of the term “liberal,” for this was nineteenth-century 
laissez faire which included free trade and non-interference with economic 
affairs. It was embodied in a political party there which was best known 
to us through such names as Cobden, Bright and Gladstone. But in 
America the term liberal had usually had a different meaning. It was 
most often used to describe one who was experimentally-minded in politics 
and who, in economics, was sympathetic to change. It was sometimes 
used interchangeably with progressive, but this was a practice which prob- 
ably arose because of a common attitude on civil liberties. Certainly the 
economics of American progressives was anything but experimental. All 
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this confusion of terms made discussions difficult. But American usage 
seemed to be weighted in favor of reserving “progressive” for the tradi- 
tional American movement, and liberal for the experimental approach to 
problems not yet, at least, embodied in a movement. 

The most conservative economists since Adam Smith had been 
Americans who had explained the economic world as fundamentally a 
freely competitive one; they had never ceased to argue for the establish- 
ment of a regime in which competition should be protected from the 
encroachments of monopoly. They were over-inclined, perhaps, to feel 
that all the world’s ills were attributable to departure from this utopian 
rule of theirs, but most other Americans agreed with them. In no place 
in the world did orthodoxy enjoy such repute as in pre-depression Amer- 
ica. Economists were prophets and were honored in their own country. 

These facts were noted often enough, sometimes with wonder at the 
inconsistency involved. For the free competition of business in the nine- 
teenth century carried monopoly in embryo within itself. The costs of 
competition required only to be seen to reach the conclusion that their 
elimination furnished a ready source of profit. Competitors became mo- 
nopolists by such logical and easy stages, and in pursuit of aims so enthu- 
siastically approved, that they were always astonished to discover at some 
level of their development that they had acquired new-fledged wickedness. 
But wicked they came to be held. This was big business. The men who 
executed the consolidations were “malefactors of great wealth,” and 
American politicians acjuired in them the most profitable and long-lived 
sacrificial offering kr.own to our history. Few of us are generous enough 
to love those who have been more fortunate than ourselves; and the very 
fortunate, under our system, were few and in possession of only one vote 
apiece. What a chance for the demagogue, and what advantage was 
taken of it! How strange that, for once, demagoguery ran concurrently 
with orthodoxy in economics. And this partnership was effective. There 
can never have been a time when there was so universal an economic be- 
lief, held by laymen everywhere as well as by economists, and rediscovered 
so often, with the immense appeal of an already accepted platitude, as the 
belief not only in the beneficence of competition but in the practicability 
of its establishment. Looking back across the New Deal years, this belief 
may seem amazing to us; nevertheless, it furnished the background for all 
progressivism until 1932; and it then still had a power over men’s minds 
which modified immensely all attempts at reconstruction. 

Part of its appeal—perhaps its greatest appeal to politicians—was the 
negative nature of the alliance between demagoguery and orthodoxy in 
economics. It gave leave to attack. It required nothing more. There 
was no positive program, and there were no administrative devices to be 
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thought out, because everything was handed over to the automatism of 
natural laws at the instant of achieving the balance of forces called for 
in free competition. This was an advantage no politician or skilled pub- 
licist would overlook. Nothing was necessary but to call names, to sling 
mud, to break up, to destroy. Furthermore it was possible, even easy, to 
personalize. People who never had heard of Standard Oil knew about 
John D. Rockefeller. Harriman, Gould, Fiske and their fellow financiers 
were the American devils. No one dared do them honor and no one did. 
Their lives had compensations; because we utterly mistook the root of 
evil they were able to profit immensely. The early pirate capitalists wor- 
ried very little about their popular reputations; they were not, they said, 
running for office; but their successors, even when they were not running 
for office, worried a great deal. Reputations, they were relieved to dis- 
cover, can be bought, too. Certainly Ivy Lee created a wholly new one 
for the Rockefellers, so that even the elder of that family couid come close 
to being an angel instead of a devil long before his death in 1937. 

No one had any particular regret concerning the injustices involved 
in this long campaign. Our concern for a long time was to loosen the 
hold of “supply and demand thinking” so that the future might be dif- 
ferent. It became quite clear, for instance, when the “self governance” 
codes of NRA were to be argued about in 1934 and 1935 that practically 
everyone believed free competition to be a constitutional principle; there 
was the greatest surprise in the editorial offices of American newspapers to 
learn that trust-busting was not hallowed by anything more sacred than 
a law dating from 1890. Talk of “free competiton” had substituted itself 
for analysis of market situations so many times, and “individual initiative” 
had so long survived reality that the shock of fact was extreme. Public 
opinion, rallying from this blow, demanded the making good of its illu- 
sions. In 1937 the Department of Justice began again to announce forth- 
coming attacks on big business which, as always, were good for columns 
of favorable publicity. Senator Borah was happy again and Justice Bran- 
deis ceased to feel the outrage which for some time had been palpitating 
visibly beneath his judicial robes. By 1938, the New Deal, in this respect, 
was conforming to convention and losing its contact with reality. 


Ill 


The real difficulty in all this was a mixing of labels and a diffusion 
of objectives. The central tenet of most theories of strategy is that there 
must be one entirely clear objective, the gaining of which is kept continu- 
ally in focus. If, looking back over our industrial history, it could be 
said that there was an agreed objective toward which progressives had 
consistently aimed, it was the pulverization of business. Backed by econ- 
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omists, exalted by politicians, exploited by publicists, this seems to have 
been the one aim on which all agreed. It was almost incredible that this 
could have remained for so long a time a strategic objective. The ques- 
tion: Why? seemed implicit in so practical a program of action. Some- 
times the question was answered, but in an obviously half-hearted way 
without serious thinking. Of course, the attempt to answer it always 
set another objective. If the trusts were to be “busted” so that “welfare 
would be increased,” the increase of welfare became the strategic center 
of thought and the object of planning; the busting of trusts was edged out 
and became instrumental and indistinct. Then the way actually was 
opened to laws regulating the labor of women and children, establishing 
compensation for accidents and the like by just such questioning. But 
how late we were with them and how reluctant! Obviously, it was felt 
that the restoration of competition — which we were always about to 
undertake — would add all these other goods unto our civilization with- 
out the trouble of making laws about them or bothering with costly 
bureaucracies to secure their benefits. Undoubtedly the automatism of 
laissez faire had a great attraction for Americans. They came into disci- 
plined relationships only with the greatest reluctance. 

We passed through decades of change which had begun to reveal 
the imagined objective of progressivism as only the means to an end. The 
revelation came about, curiously enough, by undermining its repute not 
as objective but as instrument. When it costs more to produce goods in 
minuscule units it becomes obvious to practical men that it ought to be 
done by large ones. That small units had hitherto been the accepted con- 
dition for the objective of free competition had little influence in these 
circumstances. Economists, having the foresight which academic leisure 
gave, might object, but most other mouths, and sometimes even that one, 
could be closed by being cut in on the profits — which were pretty large. 
The necessity for this sort of bribery was one of the considerable expenses 
which prevented the passing on to consumers of the savings made by 
such changes and so added to manufacturers’ difficulties in finding a 
large enough market to support their operations on a really economical 
scale. It made no difference whether a business had to contribute to uni- 
versity endowments (even if ultimately and indirectly), had to pay fraudu- 
lent prices for supplies from inside rings, had to establish its respectability 
by costly “institutional advertising,” or had to pay through the nose for 
executive talent. The effect on the prices it had to charge for its goods 
was just the same. 

These distinctions seem to have been too subtle for most of the great 
progressives. The heroes of the movement had been stalwart fighters 
rather than theorists or strategists. Indeed they were partly responsible for 
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our scorn of subtlety; they tried to make us think that cleverness in this 
respect was a device to which no honest man would resort. The devious 
assessment of values and forces implied in strategy, the combining and 
recombining of them as conditions change, all in the interest of attain- 
ing a single objective, were beneath simple rural notice. If everything were 
pulverized, which was the goal sought by the oratorical progressive, man 
could be relieved not only of the tasks but of the temptations involved 
in the management of affairs. Strategy was all very well in military life or 
in games like chess, but it was entirely out of place in social relations. 

Franklin Delano Roosevelt furnished a break with that tradition. 
He proved to be stalwart but not simple, devious but not with evil inten- 
tions. He did not quite conform to the pattern. He was clever; he executed 
flank movements without notice; he expected loyalty without exhortation. 
A good deal of distrust arose from these causes. In Wilson’s time pro- 
gressives had not been able to accommodate themselves to their claim on 
power. They had remained incorrigible missionaries. But President Roose- 
velt had learned that to furnish a blueprint for progressive friends is to 
furnish one also for reactionary enemies; and when it is known that most 
friends are demanding it and will denounce it bitterly in any case because its 
center of reference differs from their idea of what it should be, and when 
enemies control all the approaches to the public mind and all the accumu- 
lated wealth of the country, a wise man will think twice before he “tele- 
graphs his next punch,” to say nothing of publicizing a whole plan of cam- 
paign. 

President Roosevelt was always aware that his worst enemies were 
not Vandenberg or Dickinson or even George or Bailey. He knew they 
were people like Wheeler and Nye. He told this to some of his followers 
very early; and he sometimes repeated a story with a pointed moral which 
he had been told by President Wilson. The story goes back to the time 
when the future President, then about thirty-two years of age, was a tall, 
rather eager young assistant secretary of the navy under Josephus Daniels. 
On one most unusual occasion, Roosevelt called at the executive offices 
on navy business, Mr. Daniels being out of town, probably. The Presi- 
dent was having trouble with his Congress; it had been long trouble too, 
because it had concerned the seven months’ fight over the Federal Re- 
serve Act. And the President commented about the difficulties to the 
young assistant secretary, saying, “Roosevelt, we progressives never beat 
the conservatives because they, wanting to disturb nothing, and maintain- 
ing a purely defensive position, have the cohesiveness and resistance of a 
closed fist; but we, being determined to make progress and each knowing 
best how it should be done and being therefore utterly unable, any of us, 
to support any others of us, have about as much striking power as you’d 
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expect from the fingers of an open hand, each pointing in a slightly differ- 
ent direction.” President Roosevelt used to tell some of his followers how 
the story had made a lasting impression on him, as of course it would, 
coming from Wilson in the midst of an ordeal of that sort. The President 
had pondered it, he would say, and he hoped that we would do so too. 

Every American leader who had depended on progressive support 
had had a knife stuck in his back. It would have been mistaken to at- 
tempt a personalization of these knifings and to think of them as betray- 
als. That would have been no more intelligent than it was of many peo- 
ple to hold John D. Rockefeller responsible for the latter part of the 
nineteenth century — or Adam Smith for its beginning. This lack of sup- 
port pointed to something of more significance, something more unhappy 
and difficult. President Roosevelt, for instance, paid high for exacting 
loyalty to hidden objectives. As President he felt that his duties of leader- 
ship ought to be obvious enough, and that anyone who would not yield 
him trust without foreknowledge of detail would not do so in any case. 
He held that the disadvantages to be suffered by advance notice to ene- 
mies would be worse anyway, publishers being what they were. So he 
used to choose that line to follow. There was to be a strategy which would 
assess all the forces in conflict, space them out, judge their effects, and 
determine the timing of the moves to be made. Looked at in this way, 
President Roosevelt’s method would be considered right. Napoleon had 
once said that one poor general was better than two good ones. It has 
been remarked often that knowledge of political moves in preparation 
spreads itself over all Washington in an hour and over all the country 
in two hours. President Roosevelt was determined to be the one general, 
which he thought his prerogative under the circumstances, and he pro- 
posed to tell no one of his intentions or the timing of his moves. All this 
was orthodox strategy; but it was not orthodox progressivism; for that 
reason it resulted in disaffection rather than in victory; it brought be- 
trayal and, in some important matters, defeat. 

Looking backward, it would be possible to say that President Roose- 
velt’s failure to establish a new progressivism came from having had no 
objective which was clear, single, and easily understood. However, it is 
one thing to use secretive tactics; it is another to hide strategic objectives. 
Everyone knew that Napoleon intended to conquer a continent. Everyone 
understands a struggle to “turn the rascals out,” and this was always the 
most successful kind of campaign to make in America. Reactionaries never 
wanted to do anything except insure against change; but they could sel- 
dom win that way. Therefore, they imputed to their opponents either 
rascality or non-conformance so that their own moral superiority could 
be urged in indignant language. But, political machines being what they 
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were, rascality was usually more available to reformers; and American 
progressives used it more often than any other center of attack to cover 
up divergence of objective. Non-conformity was the great resource on the 
other side. What heretics were to the Middle Ages, “Reds” became to 
the twentieth century. This was an effective competing objective; at least 
if it was not, then grave mistakes had been made by leaders on the other 
side. In time they were to include Mr. Roosevelt. In this last case, it 
might help to account, in the long run, for some failures of the New 
Deal. The danger that he might be tagged “Red,” with all that follows 
from such labeling, made Mr. Roosevelt cautious about stating any ob- 
jective except the “preservation of capitalism,” a renunciation in which 
other progressive leaders also felt forced to join.2 Obviously no one was 
willing to yield up his energies, his resources, and his loyalties to a cam- 
paign which had as its objective the preservation of anything as vague 
and remote as “capitalism.” And probably few people believed that Mr. 
Roosevelt cared whether “capitalism” was preserved or not. He had other 
things in view, they told themselves; he was “for the workingman,” he 
was “the friend of the little fellow,” and so on. This was the source of 
enthusiasm for the President. But the danger of frightening the middle 
class confused all the issues. It blunted President Roosevelt’s appeal. It 
blanketed enthusiasm. It caused his objective to be hidden. He never 
dared go so far as to say, for instance, that capitalism no longer worked 
to secure the objectives of progressives — the efficient production, the 
equitable apportionment and the enjoyable consumption of goods; nor 
did he state that some modified arrangement, some quite drastic alter- 
native, might work better. Something of this sort would doubtless have 
had more appeal to the underprivileged and to the philanthropically in- 
clined, including those who thought of themselves as progressives; but 
he felt the danger to be very great. Hence, the first speech in the 1936 
campaign at Syracuse was a repudiation of communism rather than an 
attack on capitalistic evils. This revealed the nature of his fears — the 
point being that President Roosevelt in this way deprived himself of his 
focus of strategy. 


IV 


This sacrifice, however, was not a matter of choice for President 
Roosevelt. This he was able to say with some show of documentation. 
That his intention, his objective, could not be named, could not be used 
as a rallying focus, had been determined long before his time. That he 
would display so delicate an apprehension of the limits within which he 
could move was, perhaps, an evidence of his sagacity. Indeed, this was 


2 The speech, for instance, of Mr. John L. Lewis at Atlantic City, October 16, 1937. This is, of course, 
only one of many possible illustrations. 
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one of his most notable characteristics, granted, of course, that he was not 
mistaken, which, after all, was hard to know. President Roosevelt 
was so much a part of the American progressive tradition that he moved 
instinctively within its channel marks. Yet he understood, in significant 
matters, the limitations of this tradition. He was dissatisfied with its ob- 
jectives. His insistence, throughout his guidance of federal power, upon 
the enlargement of its scope, his attacks upon states’ rights in spite of 
earlier gubernatorial attitudes, which returned to plague him, his seizure 
of every opportunity, such as flood, drought, unemployment, farmers’ dis- 
advantages, child labor, to exhibit the continent-wide nature of American 
problems — all these showed a deep burning resentment against federal 
futility. He learned that a President might agonize over his country’s ills, 
but find that there was little he could do. The single door remaining 
open after four years of effort, namely the spending power, was near to 
closing many times in the months following the chorus of tory approval 
over the outlawry of the twin recovery acts, the NRA and the AAA. 
For this futility President Roosevelt did not have himself to blame 
so much as all those leaders and pronouncements which he had trusted 
rather blindly all his life. They had stated belligerently that a progressive 
America was one in which life for common men would be transformed. 
The trusts would be broken up — regulated if they happend to be utili- 
ties. The bad men of Wall Street would be taught with whips to be 
good. The insiders who exploited businesses at the expense of innocent 
stockholders would be hunted out and chastised. The exchanges would 
be freed from riggers who gambled not only with company shares but 
with the raw materials of a nation’s food and clothing. Tariffs would be 
abolished, or at least reduced to a minimum, since they were privileges, 
subsidies, on which some men had grown unnaturally fat at the expense 
of consumers. The international bankers would have to cease the use of 
the dollar as a unit subsidary to their major dealings in the pound. Con- 
centrations of money power, of industry, of commerce, would be broken 
up. The big was to be made small so that it could be dealt with, so that, 
in fact, it might regulate itself in competition. Roosevelt’s most trusted 
teachers at Harvard had held these views: Taussig, Ripley, and Sprague, 
for instance. The people’s champions had believed in them: Bryan, Roose- 
velt, LaFollette and Wilson. They had talked this way in Washington 
when Wilson was President, while the younger Roosevelt and his wife 
were learning in their facile and open-minded way how national politics 
was operated and what were the accepted means for national improve- 
ment. The men of his profession, the law, believed in regulation — it 
was a lawyers’ remedy for every ill, check placed on check until no 
layman could penetrate the mystery, and the reasons for it had almost 
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been forgotten. But the regulation-minded lawyers, he knew, were kind 
men and meant well by their fellow citizens. Then there was Louis Howe, 
who hated the men of money and believed them capable of any crime 
for profit. His wife with warm heart and ready mind — moreover, with 
a flair for acting on information — knew more than any other citizen 
of either sex how women and children worked and how they lived; she 
did not reach out in those days toward generalizations beyond the scope 
of her respected contemporaries, so that she too thought regulation cap- 
able of bringing about more changes than it could possibly accomplish. 

Taken all together, President Roosevelt was the inheritor of a tradi- 
tion with a more demanding orthodoxy, with a more crusading spirit, 
than was realized when he came to be talked of for President. The mis- 
understanding of him by even the more sensitive publicists of his time 
was beyond belief.? They had, as so often happens, created a picture of 
the man which they decorated day by day with new strokes of care- 
fully — if unconsciously — selected color. There was outrage when their 
automaton began to make motions not called for by the picture. News- 
papers unfortunately are like that. They make of every public man a 
caricature. His lack of conformity is always treated as aberration. His 
every act and word is forced to fit the created form. If he breaks the 
mold completely they seek without conscience and in concert to destroy 
him, no other easy method of face-saving being available. It happened to 
Mr. Roosevelt. Consequently no one knew him. He became a mystery 
man, made so by a venal and careless press. He could not be destroyed; 
it was already too late for that in 1932. But the press never ceased to hate 
and punish. Nevertheless, faced by the alternatives they had, the people 
cleft to him and, in spite of the publishers’ conspiracy of villification, 
carried out through twelve unrelenting years, gave him, among a major- 
ity of the electorate, a steady trust and willing support. They knew that 
he meant well by them. 

They could know little more. For President Roosevelt faced difficult 
situations with an equipment unsuitable for the task. The prospective can- 
didate did not have a mind that might be called radical. He did not have 
doctrinaire views; and so he subscribed to no economic or political credos 
beyond the one — the progressive one — which was almost part of his 
fibre. His was a subtle and contriving mind, with enormous ability to 
simplify and with the ingenuity to create operating designs. It lacked 
large philosophic creativeness, so that departure from tradition followed 
practical necessities for some time before it became apparent that the 
design being created would have seemed strange to Wilson or the pred- 


3 Mr. Heywood Broun referred to him at the Chicago Convention as “the corkscrew candidate of a 


crooked convention,”” words which he publicly retracted later. (See the New York World-Telegram, 
May 9, 1938.) 
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ecessor Roosevelt. But he had a heart, also, whose goodness was revealed 
to the vast audiences which the new radio technique was opening up, 
and the people believed a good heart to be exactly what was needed in 
the White House. 


Vv 


The progressive tradition needed no elaboration for Americans. Those 
who had come up through the public school system, who had listened, 
even if they took no other part in them, to political campaigns, who had 
read the books and magazines and newspapers which came into every 
home, knew what that tradition was. Most of those who generalized at 
all believed in individualism, in independence, in liberty, in high living 
standards, and in democracy. Not one of these objectives was ever at- 
tacked in any school or magazine or newspaper. They were sacred, al- 
though they had lost much of their meaning through abuse. Individualism 
was invoked to escape caring for the indigent; independence was twisted 
to preclude union membership; liberty had its ironic modern definition in 
freedom for corporations; high living standards were expected to be 
achieved on a wage that could be adjusted with no threat to profits; and 
democracy had ceased to mean majority rule and was given severe limits, 
especially in industry, where its suitability was wholly unacknowledged. 
These were the ways, at least, in which the publishers of our magazines 
and newspapers interpreted the sacred words. And on more than one 
occasion Mr. Herbert Hoover had referred to himself with unexampled 
blandness as a determined “liberal.” So, in fact, had Mr. Nicholas Mur- 
ray Butler, that paragon of reaction. 

Progressivism had come to imply a differing from these interpreta- 
tions; it meant really believing in individualism and in liberty, not only 
for powerful newspaper proprietors but for workingmen and farmers, 
too. The struggle, in its modern phase, had become one for the posses- 
sion of these symbols, for the privilege of furnishing their content. It is 
not meant to imply that most Americans were “progressives” in the sense 
of belonging to a party. In a real sense, however, they were progressive. 
They understood and approved the things the progressives stood for, even 
if they themselves often departed from those ideals. It would have been 
difficult and dangerous for a politician to introduce a new term — such 
as “collectivism.” He would have become a “Red”; and although no one 
knew what the word “Red” meant exactly, the newspapers and the church 
between them had pretty definitely established its association with athe- 
ism, the opening of thrifty households to tramps, and the nationalization 
of women, all of which were attributed to domestic as well as foreign 
“bolshevists.” In the transition from an old to a new progressivism, there- 
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fore, great care had to be used in these matters. To be progressive was 
respectable enough; but the enemy’s game was to prove that individual 
progressives were “radicals.”” Any new wine therefore had to be put care- 
fully into the old bottles and the size of letters on the label had to be 
increased in proportion to the dilution of the contents. It was a game 
which both sides played, and each liked nothing so much as to catch the 
other out; for although progressives were in danger of becoming “Red,” 
that was scarcely a worse risk than the one conservatives ran of becoming 
“Tories.” 

No one ever understood the rules of this game better than Theodore 
Roosevelt. Indeed he invented many of its better known twists. As we 
looked back it seemed to us that he had always been on the aggressive. 
He seemed to have been everything at once: rancher and roughrider; 
historian and litterateur; soldier and statesman. He had denounced the 
“hard-faced men of Wall Street”; he had “stood at Armageddon and 
battled for the Lord” — in other words he had been for the little fellow 
and his cause had been acknowledged to be just. A whole generation had 
been dazzled by him, the great Bull Moose, the people’s champion. It 
was interesting to see what this had come to, what, in his view, was the 
way to save democracy, to establish liberty and independence, to give 
individualism scope and to fill the workman’s dinner pail. It was difficult 
by 1932 to recall offhand and without scholarly inference anything very 
specific except “trust busting”; that, at least, had been most important. 
The big stick was to have been used to smash big business. Not much 
smashing had ever been done, a matter of some significance as will be 
shown later; but, for the purpose here, it is to be noticed that this was 
the central thesis of progressivism: that business must be made small or 
the world would not be safe; it would not be safe because there would be 
no liberty, no scope for the independent action of individuals. This realm 
of liberty must at all costs be freed of restraint. 

That had been the progressive faith in the early 1900’s. It had been 
so earlier; it was so later on in Wilson’s time. Wilson had at first con- 
centrated his attack on the money power. His early strength had gone 
into the terrific battle with the bankers to establish the Federal Reserve Sys- 
tem which they had instantly found, after its establishment, to be more 
to their liking than their previous arrangements. Life for them had been 
made easier and more profitable by a measure which they had spent 
millions to defeat and which their mouthpieces had condemned as most 
foully communistic. Wilson had seemed to think that the regionalization 
of the system (setting up twelve banks in various parts of the country) 
would put Wall Street out of business. Economics, and especially that 
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part of it which is called “finance,” was not a subject which Wilson mas- 
tered easily; and it had not been strange, perhaps, that his intentions 
were perverted by men he trusted, such as Glass and Willis. And yet, 
that intention had been quite clear. He had meant to break down a big- 
ness which for generations had been accepted as a major menace to our 
democracy. 

Years before, an effective cartoon had been circulated showing a 
dairy cow standing astride the country, head in the Middle West where 
sustenance was provided, udders in Wall Street where the yield was 
appropriated. It must have been reprinted hundreds of times, so well did 
it symbolize American feelings. This was a crude but accurate represen- 
tation of the kind of thing Wilson had meant to stop; and his economics 
had been precisely as naive as that cartoon. His intention had been, of 
course, to go further than the Federal Reserve Act. Although the war 
intervened and no more legislation resulted, what he had felt was ex- 
pressed, as only Wilson could express such things, in The New Freedom. 
It could be understood what that new freedom was: it was everyman’s 
economic liberty, won through political struggle with the “money power.” 
This was trust busting again; a reaffirmation of faith in the beneficence 
of competition. All the canons of that faith were violated, it might be 
supposed, by the rigorous overhead controls imposed in the exigency of 
war which had at once followed; but Wilson, like most progressives, had 
no economic consistency because he thought in other than economic 
terms. How little he felt the industrial means employed in war to be a 
logical development of the technical revolution in that field could be 
understood by his consent to the hasty disestablishment of those controls 
once the armistice went into effect. 

In all this Wilson too had been the child of his tradition. He had 
gone beyond and quite outside it in emergency. He had come back within 
it quickly once the war had ended. But if he had not, that return would 
have been forced upon him anyway. The rise of normalcy and the choice 
of Harding was more than a protest against foreign entanglements. It was 
a protest against domestic entanglements, too. It was a reaffirmation of 
American individualism. The country was sick and tired of “idealism” 
and would stay quiescent until another emergency arose. The same kind 
of thing had happened before, and no one, including Wilson, who was 
a historian, had any right to be surprised. Roosevelt had been succeeded 
by Taft; and farther back than that there had been the great protest of 
the eighties and nineties which had resulted in the anti-trust laws, the 
same laws which in 1937 and 1938, nearly fifty years later, Mr. Homer 
Cummings, Mr. Robert H. Jackson and Mr. Harold Ickes would be threat- 
ening loudly to begin to enforce. 
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VI 


The grievances of the seventies and eighties had a far more signifi- 
cant issue in the books of Thorstein Veblen and Simon Patten than in 
the anti-trust laws. For the laws were never successfully enforced, at least 
according to the orthodox economists who continued to complain openly 
that competition, as a cure for our ills (which continued to grow worse), 
had never yet been honestly tried, that monopoly was a curse, and that 
trusts were born of evil and continued to exist only because of the devil 
in men. But Veblen and Patten between them were of enormous intel- 
lectual consequence. Patten palpitated with emotions quite unusual among 
the economists who had preceded him. He insidiously suggested that big 
business might possibly have a reason for being — not that this excused 
its rapacity, but that it did indicate a different approach to social injus- 
tice. Veblen never palpitated visibly with any emotion. He was as cold 
as a snake and just as deadly. His view of enterprise was that it existed 
for entirely discreditable reasons. These two economists were important 
to one who wished to gain more than a routine understanding of the 
thirty or forty years before the depression. Neither was orthodox in the 
sense of accepting classical explanations of the workings of industry and 
trade: both were critical of contemporary trends, and each had a follow- 
ing among academic folk which had spilled over into a vastly spreading 
secondary influence on thought and policy. These were the only like- 
nesses. In habit of mind and in constructive doctrine they were very 
different. Patten thought that America had arrived at what he called 
the “surplus economy” as contrasted with the “deficit economy” of the 
past, and even, later on, that it was emerging into a “creative economy.” 
Public policy should be shaped, he said, with this in mind. There was 
no longer need to encourage thrift, saving, long hours of work, abstinence 
and withdrawal from the good things of life. Good economics marched 
with human aspirations. The attempt to raise living standards, with all it 
implied in the way of expanded consumption, was exactly what suited 
a large-scale mechanized industry. We therefore ought to equalize in- 
comes, step up our educational program, and extend the democratic 
process to industrial life. 

Patten’s teaching affected American sociology more than economics. 
His second-hand influence on students came mostly in this way. Yet he 
was a pioneer in the establishment of commercial curricula to compete 
with the usual liberal arts course for students intending to enter business, 
the government, or law. The spread of technical knowledge seemed to 
him vitally important to democracy. He asserted that although the rail- 
roads had hired the first few graduates of the Wharton School who were 
specially trained in railroad finance and accounting, the burden had soon 
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become too great for them; they had been forced finally to allow the gov- 
ernment to have some of these experts; and so a monopoly on technical 
training had been broken, and the railroads had come under knowledge- 
able supervision. This was only an illustration. The same process served 
to improve the regulation of all industries affected with a “public interest.” 

It is interesting to follow Patten’s career from boyhood on an Illionis 
farm through a sketchy education in rather primitive “academies” and 
colleges, and the conventional study in Germany (where two genera- 
tions of American economists took their doctor’s degrees in spite of their 
slavery to English economics) to a career of impassioned comment on 
American economic affairs which ended at last in dismissal from the 
University of Pennsylvania. But his students multiplying him were too 
much for the United Gas Improvement Company, the Philadelphia Rapid 
Transit Company and their legal gentlemen to tolerate, finally, when war 
gave them privileges they had not felt they possessed before. In addition 
to his other contributions, Patten coined the bon mot which for a time 
had been on many irreverent tongues: What Philadelphia needed, he 
sometimes said, was four hundred first class funerals. Philadelphia may 
still have needed them, but not so badly as if the candidates for them 
had not become self-conscious in the matter. However, after a famous 
speech in which Patten advised working girls to forego milk for lunch 
if that was the only way they could get silk stockings, and on no account 
to try to save out of their meager wages, bankers looked at their “be 
thrifty” advertisements in the press, their faith shaken in the security 
of the virtues they coveted for the working classes, and urged their fel- 
low-businessmen among the trustees to purge the community of the 
author of such heresies. 

It was a good many years before such suggestions as Patten made 
became tolerable, not to say orthodox. There were many, however, who 
were able to understand in 1933 that thrift and mass production were 
somehow contradictory; and were not the “economic royalists” Patten’s 
“four hundred”? These and other —- many other — contributions spread 
about him slowly, filtering through other minds out to publicists, teachers, 
policy makers and finally to the people, until they had a profound effect 
on two generations of Americans. Economists of his day looked at him 
askance; he was held by the run of them to have a hold on some funda- 
mental truth, but most of them could not see how they could agree with 
him. He was honored in a vague way; but he was also ignored. Economists 
did not force into economics and into government the ideas he created. 
Four hundred of these needed to die too; but they lived long and had to 
be pushed aside, finally, before the New Deal could find a philosophy. 
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More of this shouldering aside of orthodoxy had been done by Veblen 
than by Patten. Both appeared to have emerged from similar conditions 
and times in the Middle West if their birth dates and places were the only 
evidence relied on. Really the contrast in their environments could scarce- 
ly have been greater at any time or place. 

Patten offered an example which most progressives found difficult 
to follow. His guiding rule that more could be done from within than 
from without had a complement in the sound instinct within conservative 
organizations for the toleration of dissent unless it involved public scan- 
dal. Patten had stayed within the business church pretty well; he could 
because he thought he could see its transformation coming from within, 
brought about by the inevitable compulsion of large-scale technique. He 
saw what was rediscovered by others many times afterward, that there 
was a collectivism about big business itself which needed only a little more 
peaceful evolution to become either the stuff of utopian dreams or the 
model of fascist repression. NRA tried to give this evolution too hard a 
push and met head-on the tight-fisted orthodoxy of Presbyterian corner 
grocers. Corner grocers might be a disappearing race, but in 1934 they had 
more votes than the business executives who had neglected to become 
their workers’ leaders, finding a temporary tyranny more satisfactory to 
the kind of souls they possessed. So big business was forced to go away 
and ponder its mistakes, doubtless to return at a later time, by then a 
little chastened. Patten’s suggestion was a clever one and it might have 
affected subsequent events considerably if it had been taken seriously. In 
effect he advised big business to make the most of its collectivistic trend — 
he called it “voluntary socialism.” If the Du Ponts and their confreres 
had organized a Liberty League in 1920 with the intention of furthering 
the cause of voluntary socialism, they might later on have been more 
honored as elder statesmen of industry, have had more power as execu- 
tives of their organizations, and have had the respect of their employees 
as well as all the wealth that they could very well consume. But like 
so many of us they preferred the risks of martyrdom. Reaction had its 
heroes too; and in those years the gamble that martyrdom would reward 
them was just as great as though they had been determined revolution- 
aries — which is what a good many citizens considered them to be. Fas- 
cism had begun to be known even before the depression in America. 
Despite his personal eccentricity and his orginal thinking, Patten stemmed 
from the common plant of American progress. He dissented from the 
ethics of repression and reaction, and he sought a fuller fruiting of life 
and a more generous sharing in it. But he took no stock in European doc- 
trines; rather he set out to create one out of American stuffs — and suc- 


ceeded. 
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Veblen was another kind of man entirely. If Patten’s was a putting- 
together mind, Veblen’s was a vivisecting one. Veblen placed the modern 
business culture on the table, forgot the scientific end in view, and used 
the knife with detached, sadistic precision. His self extended somewhat 
to take in his clan when it came to social generalizations; nevertheless 
he felt himself unacknowledged and even, at times, persecuted. Business- 
men first, and afterward their hired professors, did it. However, he had 
his revenge, for his scalpel laid bare the cancerous choking of productivity 
by profit. That doom was surely coming — that his forecast was true — 
did not stay the prophet’s accumulation of ill will. Veblen wrote so that 
only the leisured could read him; and none had more of that than the 
well-established teachers of economics. Although they used it strangely, 
sometimes, and stubbornly refused to consider what the engineers were 
up to, they had read Veblen. For a long time they alone were aware of 
the demon that had come out of Minnesota’s Scandinavian closet to infest 
the perfumed air of the twentieth century. Gradually the miasmic influ- 
ence had spread. When the depression pricked the balloon of business 
pretense, younger university men all knew the reason why. Veblen had 
taught them somehow in spite of the holy alliance between businessmen 
and their formal teachers. This younger generation had taken Veblen’s 
slant; and never again would they be able to see the world as it had been 
pictured in any Principles of Economics.‘ 

Veblen called economics a taxonomic science, and he said a good 
many other things about economics and economists which estranged him 
from the older members of the guild. Later on, they took to harrying him 
so much that he ‘was forced to move from one second-rate place to 
another, dragging the miseries of his poverty with him. Earlier he had 
learned to hate businessmen in an excellent school. Throughout the nine- 
teenth century, New England continued to export people to whatever 
West remained. Her sons and daughters deserted the stony life there 
without apparent regret but with persistent attachments to its parapher- 
nalia. It sometimes took a family three generations to get to Illinois or 
Iowa, but when they arrived there they established the Congregational 
or Presbyterian Church on a vestigial common and began to operate with 
shrewd intelligence to fill their thrifty pockets. The New Englanders 
learned more quickly than other people that farming could not often be 
counted on to maintain the flow of gains — land speculations, yes, but 
not farming. A farm was all right to take for some years but it was a 
thing to be developed and sold at an advance. That advance sometimes 
went into mortgages when the farmer retired, but when he died it often 
4Mr. Joseph Dorfman has written a complete life: Thorstein Veblen and his America (New York: 


Viking, 1934). See also R. G. Tugwell, “Veblen,” in Books that Changed Our Minds, ed. Mal- 
colm Cowley (New York: Doubleday, Doran and Co., 1939). 
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went into mercantile capital, and with it went a son who ran the estab- 
lishment. It thus happened that before long the commons was surrounded 
by merchants of New England ancestry and the countryside was farmed 
— especially the poorer parts of it — by others, frequently Germans 
and Scandinavians, in the northern tier of states. They were long suffer- 
ing, uncomplaining, strong and hard workers. They could develop a 
terrible slow rage, as was later found; it took a long time to reach a cli- 
max, but it smouldered hotly from the first. This consuming hatred for 
New England merchants burned at Veblen’s core. Every businessman to 
him was a village factor who paid little and charged much; every finan- 
cier represented the money lender who dispossessed his debtor with a 
revolting, righteous unction. 


Vil 


The Northwest, meaning by that Minnesota, Wisconsin, North Da- 
kota, Montana and later on Washington, became the source of a kind 
of radicalism peculiar to itself, which was largely explained as a reaction 
against banker, railroad and factory domination of agricultural markets 
and sources of credit. What later became a vast and growing political 
and cooperative movement was, in Veblen’s early years, merely a resent- 
ment smouldering in outraged farmers’ minds. The elder LaFollette was 
a fruit of that same branch, taking political redress as Veblen had taken 
what he called scientific analysis, but which to an analyst was indis- 
tinguishable from a scientist’s rage. Between them they had an extra- 
ordinary effect on subsequent events, LaFollette by tremendous efforts at 
popular education — his feats of endurance in public speaking before 
the time of radios or even of loud speakers were a matter of legend in 
Wisconsin — and Veblen by the spread of ideas among the younger folk 
who then were just beginning to regard a four-year academic course in 
college as ordinary for everyone above the grade of laborer in industrial 
and professional occupations. LaFollette, of course, never heard of Veb- 
len and Veblen would have had no interest in LaFollette’s activities. Yet 
in the end they reached the same people, just as they had shared a com- 
mon source in rural disaffection. LaFollette’s sons — the governor and the 
senator — knew about Veblen, who was a large influence in their de- 
veloping intellectual lives and who remained, in their regard, a martyred 
veteran in a common cause. This was true too of Floyd Olson, brilliant 
Minnesota champion of the lowly who died at what might have been the 
beginning of great usefulness. The funeral discourse which Mr. Philip 
LaFollette made could scarcely have been written as it was except for 
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Veblen or for Patten.® For in it there burned a living hatred of those 
miseries which Veblen had, more effectively than anyone else, isolated 
years before in unforgettable detail. Olson, like Veblen, was Scandi- 
navian. In him too there burned a slow flame of hate. He was a scholar; 
he was something equally fortunate for his people — a true leader, un- 
afraid and stubbornly unreachable. But by the time Floyd Olson and Mr. 
Philip LaFollette became governors in Minnesota and Wisconsin, Veblen 
was gone. He died in 1929. By that time he had many academic followers 
who for a decade had been exposing their own students to the liberating 
intellectual influence of the Veblenian philosophy. Industrial leaders who 
behaved according to the copybook rules approved by church and uni- 
versity had created the debacle of 1929; the temporary prosperity of the 
twenties had provided young men and women with educational oppor- 
tunities which certainly helped them to understand what happened at 
the decade’s end, although this may have helped very little in deciding 
what to do about it. Those decisions were not yet that generation’s to 
make; it was still too young. Nor, as it came into power, was that genera- 
tion wholly aware of Veblen’s (or Patten’s) influence. Veblen had never 
written anything which had been available to the casual reader.* Time 
and pains were required to get at his meanings; consequently only serious 
students ever mastered him. His ideas were spread not by direct contact 
through his books but by the translation of his literary abstrusions into 
simple language. 

In spite of this, Veblen’s ideas had wide acceptance. Among intellec- 
tuals, and especially those who regarded themselves as progressive, the 
categories into which he had thrown various aspects of the business cul- 
ture began to seem axiomatic. “Making goods or making money” was not 
Veblen’s phrase; it was W. C. Mitchell’s. However, it expressed what 
seemed to Veblen the fundamental paradox of the business system. The 
pursuit of profit had been assumed, in the classical system, to motivate 


5 The ideas of both are clearly part of Mr. LaFollette’s equipment. Notice that he even uses Patten’s 
very antithesis—“‘scarcity and plenty.”” A few paragraphs of this address follow. (It was made at 
Minneapolis, August 26, 1936): 

In the eyes of history an individual or a movement is significant only as an instrument of 
expressing some need in the never-ending struggle towards human progress. The historian of the 
future will have little to say about the petty conflicts and personal ambitions of today. He will 
record that the period in which we are living marks the end of one epoch and the beginning of 
another. With vision Floyd Olson saw and understood the times in which he lived. His deepest 
desire was to find the answer to our needs. 

He recognized that for almost unnumbered centuries the human race lived in a world which 
could not produce enough food and shelter to provide for the human family. It was an age when 
progress was advanced by individual explorers constantly in search for new lands, new inventions 
and new methods for increasing our material resources. It was a period when the common welfare 
was promoted by individualistic activity. 

ithin Governor Olson’s generation all of this untold individual effort produced the machine 
age and mass production. The human family for the first time in its history lived in a world that 
could produce more than enough for all. Floyd Olson understood this basic change from an age 
of scarcity to an age of plenty. He understood that the social usefulness of selfish individualism 
was ended. He saw that there must be a new spirit of cooperation if this great power of produc- 
tion were to serve the common welfare. Floyd Olson and the movement of which he was the 
pe | aligned themselves with this great current of change —a change going on throughout the 
world. ... 


6 The Theory of the Leisure Class was popular because it was misunderstood. 
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business activities beneficently. Adam Smith had remarked that the 
butcher, the baker and the candlestick maker did not work long hours 
and produce their goods because they possessed vague philanthropic im- 
pulses but rather because they hoped for specific gain from each activity. 
This dictum had been accepted by every economist — every reputable 
economist, that is, for there had always been unrecognized dissenters — 
from that time (1776) until Veblen conducted his re-examination in The 
Instinct of Workmanship, after which orthodoxy had become defensive 
overnight. Veblen was, of course, reinforced by new psychological ideas. 
The spread of the kind of experimental work William James had begun 
in 1891 (when he opened the first psychological laboratory in this coun- 
try imitating that of William Wundt at Leipzig) would in time have 
ruined economic orthodoxy by undermining its premises. Veblen made 
that ruin come more quickly and seem more reasonable, just as, at the 
same time, he prepared the way for the depression and made that seem 
reasonable too. A system which required the motivation of profits was 
bound to end in disaster. He suggested an alternative in The Engineers 
and the Price System, one which was implicit in the title; but on the 
whole he was not interested in what was called “constructive” theory. 
The system which had produced so many hardships for his tribe was 
rotten at its foundation; it was his business to make that very plain. He 
went about it as a dissector might go about any job of analysis, with pre- 
cision, equipped with the instrument most suitable to the task. 

Patten’s philosophy required of progressive strategy that it accelerate 
beneficent evolutionary processes then going on, repressing others which 
were harmful. Veblen’s philosophy made no requirements except a with- 
drawing cynicism concerning men, culture, life itself, within the frame- 
work of industrialism. It was significant that by 1913 Veblen was more 
widely influential. But it was necessary to understand the implications of 
both these men, as well as of many other intellectual strains, if the 1929 
crash and subsequent measures taken to relieve the situation were to have 
meaning. The cynicism of Veblen was reinforced by a powerful group 
of historical scholars, of whom the most notable perhaps were J. H. Robin- 
son and Charles A. Beard. These and others like them owed their atti- 
tudes to Marx, Darwin, Sumner and James far more than to the pro- 
fessed historians who had preceded them. They rewrote the story of 
American culture with power and tenderness and loyalty —but with 
truth as they saw it. And their truth was that of philosophers and psy- 
chologists, not of storytellers, interested in the dramatics of war or the 
doings of colorful people. Nowhere had the renaissance of learning blos- 
somed more fully than in these historical re-examinations. It was not acci- 
dental that the late nineteenth and early twentieth centuries furnished 
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a climate in which new philosophy, psychology, economics, biology, natur- 
al science and history could be created to replace the stiff classicisms 
which had preceded them. 

The renaissance of art and learning in thirteenth-century Italy was 
founded solidly on prosperity. The genius which was produced so lavish- 
ly at that time found patrons among wealthy merchants, nobles with 
access to tax funds, or ecclesiastics who had other sources of income. It 
was fashionable, it will be remembered, to command the services of a 
minstrel, to stand sponsor for a book, to havc walls of church or palace 
covered with sacred or profane frescoes, to celebrate the beauty of mistress 
or friend in music or on canvas. It was costly. But what, after all, was 
money for? Art and literature, music and philosophy were the ultimate 
luxuries of rich men. The Renaissance produced not only a Leonardo 
da Vinci and a Machiavelli, but ultimately, among the distant fogs of 
Europe, men like Montaigne, Sir Thomas More, Milton, and Shakes- 
peare, who were inconsistently careless of individual life. Now, as we 
look back with the books of the masters on our shelves or their paintings 
on our walls, the Renaissance seems to have been the age of a good crafts- 
manship which, at times, has yielded incomparable art. We forget the 
toiling, unskilled millions, the slaves and serfs; we forget also in what 
servant-like esteem the merchant princes held the scholars and the 
artists. Learning was a dilettante business; it was not permitted to inter- 
fere with the serious affairs of trade. But learning, given a foothold, took 
its own revenge. It soon ceased to be humble. The thing that Galileo did 
at Pisa, that Leonardo put on canvas and Kepler wrote into his manu- 
scripts; the reasoning of Descartes and the blossoming of Newtonian math- 
ematics — all these contributed to the founding of a world which could 
live by learning rather than by business. Yet there was a good deal of 
catching up to do, for somewhere and somehow, human life had become 
precious, and this concern reached its ultimate in Pasteur. From his time 
on there lay in men’s minds the hope of conquering —or at least of 
defeating temporarily — death, the supreme challenge of mankind to the 
forces he moved among. From this it seemed only an anti-climax to be 
concerned not only with life but with living, a concern which grew up 
along with democracy. And majority rule, mass decision, equality of op- 
portunity, all these came to seem intelligible as human objectives. Para- 
doxically, individual liberty, human rights, religious and political toler- 
ance also assumed importance. 

It remained for the future to fit these two inheritances together. At 
times we seemed to be devoted to one and to exclude the other, and 
sometimes we appeared to have inverted our allegiances. Tolerance was 
hard to hold; individual liberty seemed less precious at some times than 
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at others, and we were inclined to set it off against individual welfare and 
to say that both could not be had; fascism tempted us with a hard n »- 
terial glitter. But to say that was to retreat from the very problem which 
lay at the heart of modern strategy. We had to find a way to prosper, 
to go on into new reaches of education, of health, of access to goods and 
services as free men and women. Our conquest, we saw, would not be 
worthwhile otherwise. American progressivism, in spite of its economic 
distortions, its failure to find clear objectives or to unite for its own 
causes, never failed in this respect. It always remained true to the indi- 
vidual, and it kept its concern that each citizen, every citizen, should be 
dignified as an individual. In this concern Mr. Roosevelt shared — a con- 
cern that gave meaning to an otherwise confused New Deal. 


Vill 


The New Deal was confused as our culture was confused. It was pro- 
gressive in the sense of liveness, of searching, of human sympathy. But 
only in that was it progressive. The way forward was not yet to be ap- 
parent, for we found ourselves, in spite of depression, visibly in the midst 
of a new renaissance which was similar to the one that began in the 
thirteenth-century Italy. There was one great difference: the new renais- 
sance was neither careless of life nor of living as the older one had been. 
Although the great financiers and industrialists might have seemed cal- 
lous to the suffering of millions at the beginning of the depression and 
even before, there were mitigating facts to be recalled. For, although they 
opposed governmental relief, that was because they had government where 
they wanted it — supine where their interests were concerned — and 
they wanted to keep it there. Good will toward men, they felt, could 
flow direct from its source — from business to the poor. The New Deal, 
though it changed all this, created no new kind of income with which 
to supplement the incomes of the unemployed. It still expected merely 
to deflect the old income into new administrative channels and to do it 
by involuntary levies on the profits of private trade. This may have been 
necessary because many businessmen were not men of their times; they 
understood too little of what was required of them if their system was 
not to fail. Such a change was not very drastic. There were some to whom 
it seemed revolutionary, and they feared it might come to that in the 
long run, once disadvantaged people should come to view the govern- 
ment as a source of good rather than of evil. This frightened the fore- 
sighted rich, but in itself it was a purely preparatory, not a committing 
step. 

Even to have come so far with popular approval and with so little 
dissent revealed suddenly the inroads of new thinking. From the tight 
ideology of the orthodox economist, of the protestant churchman, of the 
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small businessman, this would once have been an unthinkable departure. 
What had happened? Had the prosperity of the nineteenth century, like 
the prosperity of the thirteenth century, nursed vipers in its bosom? Were 
the servants of the great men about to become their masters? Was busi- 
ness about to lose its dominion over American culture? In any specula- 
tion on this point certain facts must be kept in mind, certain influences 
at large in the nation must be remembered. A few of them have been 
mentioned. The individual influence of men like Sumner, James, Pat- 
ten, Veblen, Dewey, Beard, Robinson, Commons, and other leaders in 
the new learning might easily be exaggerated, but by now many thousands 
of students had passed through the classrooms of their students. Their 
influence had multiplied itself in this way through countless discipleships. 
They had even gone, in thousands, into industry. In the process of being 
transmitted, the new learning had also become transmuted. It had be- 
come popular. The work of Mr. John Dewey alone would account for 
a revolution in popular attitudes; he had made of the experimenting, 
the contriving and skeptical genius of our people, which before him Pierce 
and James had divined, a body of philosophy quite capable of substitut- 
ing itself for the borrowed foreign philosophies we had been trying to 
swallow in our great hunger for meaning in life. And Mr. Dewey, more- 
over, had succeeded in a thing utterly unprecedented in the lives of 
great philosophers hitherto; he had caused reform in educational prac- 
tice. By 1929 he had already gone a long way toward freeing the minds 
of children as others were freeing those of young men and women in the 
universities. Significantly enough, it was called “progressive education,” 
and the analogy with the other progressive attitudes in American life was 
a true one. Dewey’s influence had broken down orthodoxy in education, 
or was in process of doing that, and a similar breaking-down process was 
going on in economic and political life. The objective of education was 
widening out and becoming defensible in terms of the new human aspira- 
tions, extending the meaning of individual liberty to liberty for everyone, 
and the meaning of opportunity for individual initiative to opportunity 
for everyone. Similarly, progressivism was abandoning old confining ideals 
of trust busting, overthrowing the money power, chasing corrupt politi- 
cians from office and the like, and was reaching out toward the establish- 
ment of individual well-being — but well-being for everyone. Progres- 
sivism was also beginning to understand that its great problem lay in 
reconciling this with liberty, since, given liberty, there were still those who 
would let others starve for their own benefit. Education in the kinder- 
garten as well as in the colleges was groping toward the answers to these 
dilemmas when first fright and then real disaster descended upon a world 
which neither understood its own mind nor was yet sufficiently liberated 
to find it. 
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The great adventure of the human race on our continent did not 
come to an end in 1929. Although its glory was clouded and our minds 
took sharp hold, in despair, on remedies we knew to be quackery, we 
were certain to recapture eventually the one aspiration which had stirred 
our generation beyond all others. We were not immune, in our time, 
to the human need for security, nor to the practical requirements of a still 
crudely competitive way of life; but we had lifted our eyes to a new hope 
of freedom, one which included all our fellows and stirred the heart with 
its possibilities. We had heard the new doctrine in college. We had read 
not only Johnson, Whitlock, Steffens, Howe, and the other municipal 
reformers; we had become aware of the psychology of James, Cannon, 
Shand, Freud, and McDougall; we had become skeptical of the economics 
which lay so pat in our texts but had answers for so few of the prob- 
lems we had before us; we had seen Galsworthy on the stage; and H. G. 
Wells had written for us his Tono Bungay and his Research Magnificent. 
All these had the effect of unsettling us for the life that most of us still 
had to lead. Business was still dominant; the student got his education 
in cooperation and then went out into the world compelled to try at 
least to best his competitors in commerce. It was a devil-take-the-hind- 
most kind of thing. But many of us who had come into contact with 
the new learning, if only in the casual fashion of college students, were 
not satisfied with this way of getting on. It had not been good enough. 

Life, we felt, was not meant to be lived on these terms. And even 
after we were in it, after college, The New Republic continued to define for 
us aspirations which were different. Not many of us went on reading 
journals or books which attempted to treat in a serious factual way the 
dilemmas which were fast closing about us; but some did. We read 
Herbert Croly, Walter Weyl, Walter Lippmann in his earlier incarnation. 
Then, after the war and Wilson’s liberation of thought, a flood of litera- 
ture was published. The run of intellectuals were never fooled by Hard- 
ing and the Ohio gang, nor, it must be said, by Mr. Hoover for very long. 
These very years of “normalcy” produced in various places the beginning 
synthesis of the social disciplines, sociology, economics, political science, 
history, social psychology, anthropology and philosophy, which were most- 
ly managed by younger men. These men, in turn, were students of the 
great pioneers who had not been satisfied to pass on only a piecemeal 
kind of knowledge with little relation to the pressing questions in young 
people’s minds or to the general aspirations they had brought up with 
them out of the new education of the lower schools. In Columbia Col- 
lege, teaching one course and collaborating in one attempted synthesis, 
were, by 1920, first-hand students of James, Patten, Veblen, Beard, Robin- 
son, Dewey, Commons, Tufts, Mitchell, Ely, Watson, Thorndike and 
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others. The same thing took place in other educational centers. It was a 
growing movement. The fusion of formal learning in a meaningful syn- 
thesis had its similarities in other fields. Specialism in some instances took 
on new shapes; there came to be a kind of specialty of synthesis. The 
new history as represented by Charles A. Beard, by J. H. Robinson, and 
later by literally hundreds of others, was, in so far as it was new, an at- 
tempt to explain social movements rather than just to describe the ap- 
pearance of their surfaces. 

The work of W. C. Mitchell in economics was another instance 
in which synthesis was required by the nature of the set task. In dis- 
cussing this there arise questions of another order of importance which 
will be met again and again as we go on. However, it may be noted here 
that, conceived as a scholarly enterprise, not as an adjunct to a profit- 
making one (for it was Mitchell who had pointed up Veblen’s paradox, 
“making goods or making money”), such a study was really history.’ It 
attempted to draw out of meticulous social description the moving 
forces which could be responsible. If a Swiss watchmaker, master of his 
trade, should turn sociologist out of passionate concern for his fellowman, 
the result would be something like W. C. Mitchell. In 1929 he had al- 
ready spent about thirty years in a curiously single-minded effort to find 
out what made the world tick. It is entirely accurate to say “world,” be- 
cause he had accepted from Veblen the dictum that we lived in a “money 
economy,” one in which the “pecuniary nexus” defined and limited our * 
social relations. This is not to say that he dignified the economic phases 
of life in any way; on the contrary, he was always peculiarly sensitive to 
other influences. He simply felt that we had surrounded ourselves with 
a network of money ties which conditioned everything we did; more- 
over we had consented to encystation in this web until disturbance of it 
anywhere had the power of life or death over social institutions, and of 
course, over men as well. This network was one which we constantly re- 
spun as we went about our affairs. It received, and transmitted to every 
part of itself, influences from the most curious and apparently unrelated 
sources as well as from deliberate actions intended by someone to have 
an influence. The aspect of this terrible vulnerability which impressed 
Mitchell most as his knowledge deepened, was the utter irresponsibility 
of every force which impinged upon this life-and-death cocoon of civili- 
zation. Every man, every group of men — whether in business, in govern- 
ment or in church — was free to slash and stab, to haul about or leap 
upon, to remake or tear apart, to clutch or throw away any and every 


™ “Making Goods and Making Money’”’ was the title of an address in 1922. It may be found in the 
Proceedings of the Joint Session Held December 6, 1922 by the American Economics Association 
and the American Society of Mechanical Engineers; or in The Backward Art of Spending Money 
(New York: McGraw-Hill, 1938). 
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part which could be reached or influenced in any way. This was the 
theory of the laissez-faire management of affairs; it was done, it would be 
understood, to gain a profit; and anything thus done contributed to a 
mystical “good.” The result was as close to the absolute in chaos as any 
scientist had ever tried to reduce to order for understanding. Describing 
it thus did not condemn it — chaos was part of the design. It was in a 
spirit of amused tolerance, which unaccountably turned to outrage on oc- 
casion, that Mitchell went to work at his task. By 1929 he had progressed 
a long way toward disentangling pecuniary threads. He had even identi- 
fied many which seemed significant as binders or supporters, which 
seemed to reach and disturb the more destructive forces or more benef- 
icent influences. But just as the new education had not made conscious 
in the minds of more than a fraction of one generation the experimental- 
ism which most Americans fumbled for naturally, so Mitchell had not 
yet mapped the Gestalt of profit-making enterprise with anything like 
completeness.® 

The Hoover depression was not the first in America. It was not even, 
measured by the suffering it caused, the worst. It seemed so bad because 
it was universally felt that it should not have happened, that it was un- 
necessary. This was perhaps a measure of the arrogance we had by then 
attained in the pride of our thin prosperity and of our little learning. 
For although there had been much talk about what in England was called 
the “trade cycle” and here the “business cycle,” and many books and 
monographs had been written about it, there was still no sufficient sug- 
gestion of cure. There was some reason to believe that “cycles” were func- 
tions of “business” and that cycles would remain as long as business did. 
It was Mitchell, who, significantly, had departed from English practice 
and called it “the business cycle.” There had been great changes of 
course, large-scale operations having come in, the efficiency movement hav- 
ing taken hold, and standards of work and pay having risen; but these 
changes seemed not to have affected the essential fact that outgoing pur- 
chasing power available to consumers was less than the amount needed 
for the continuous operation of industry and would always be less as long 
as profits were disposed of in such ways that they could be made sterile. 
However, this pessimistic conclusion had occurred to very few. Most 
businessmen, although they had learned to expect depressions, had felt 
that they were avoidable by careful planning. That this planning would 
have to be done not by any single industry, or even by any group of 
industries, but by the whole industrial system, was an idea which was 
not yet prevalent. 





SR. G. Tugwell, ““W. C. Mitchell, an Evaluation,”” The New Republic, October 6, 1937. 
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On the whole, the enlightenment which economists and businessmen 
thought they possessed about the business cycle was just sufficient to 
make them overconfident. This overconfidence was increased by the 
belief that the Federal Reserve Act, passed in 1913 but never tested in 
a crisis, would make financial panics of the kind which had occurred 
in 1893 and 1907 impossible. The effect of the depression was made 
doubly worse by this fatuous optimism. Almost no one who made a pre- 
tense of expertness in this field was willing to face the paradox Veblen 
had driven home.® The new genuine skeptics and scholars were, like good 
physicians, unwilling to talk when they did not know. They were not 
helpful because they had no help to offer. 

Before 1929 the industrial order probably was not vulnerable in the 
way it showed itself to be then. Its susceptibility to shock had been a very 
gradual development. Since the economic system, if kept in order by 
proper regulation, was considered by the conservatives who were in charge 
to be fully able to take care of itself, much of the change which took 
place in public policy was not economic at all, but political. In the field 
of economics most progressives were either orthodox or Veblenian, and 
neither of these approaches provided immediate suggestions for climbing 
out of the depression, although both explained why we had fallen into it. 
This sufficed for negative opposition to what was going on, but it offered 
no constructive alternatives. Gradually most of us began to doubt the 
cyclical dogma. We feared that the prostration of the economic system 
might prove to be permanent. It was an awful thought. Perhaps depres- 
sion was the result of a long process and was irreversible. Certainly by 
1932 there was reason to suspect that recovery would not be automatic. 


IX 


For a long time, agrarianism and the labor movement had economic 
complaints at their core, but the remedies offered through the years were 
simple and non-reformist. The labor movement, as represented by the 
American Federation of Labor, lived quite happily within the framework 
of going ideas. It asked no changes whatever; indeed, it was opposed to 
them. Its members were relatively few, the more highly skilled, the upper 
class of laboring men. For many years it was dominated by a group of 
staid and stodgy politicians. The succession of Gompers and Green began 
as far back as 1881. The measure of its degeneracy as an instrument of 
advance for labor, conceived in its own terms, was taken finally in 1937, 
when, in its struggle with the Committee for Industrial Organization, it 
openly began to form alliances with employers to beat off this threat to its 
privileges and, out of pique, attempted to destroy the National Labor 





*Ie resulted in reenforcement for some others, of course, such as J. A. Hobson. 
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Relations Act. The worm at its heart was craft organization, which cer- 
tainly was unsuitable for a progressive labor movement after the start of 
the factory system, several generations before Gompers’ birth. Samuel 
Gompers was a cigar maker by trade; there were other occupations which 
in the nineties had not yet been drawn into the main evolutionary stream 
of industry — such as the building trades, longshoring and ine like. The 
fact that more and more workers who were machine tenders, or without 
skills in the old craft sense, were being excluded from union benefits 
seemed not to worry the A. F. of L. hierarchy in the least. They grew 
soft and slothful; as their bellies protruded more and more, they became 
less and less distinguishable from those who sat across the table from 
them in negotiations. They came to like the same sort of life too. They 
possessed homes in suburbs, belonged to clubs, drank and smoked ex- 
pensively. They joined in upper-middleclass living — and they joined 
its thinking too. 

This softness and disloyalty was certain to have results. One of them 
was racketeering. Labor unions became indistinguishable from other rackets 
during the years of the “new era”; but then, of course, they were only 
following the example of business. Local labor lords swaggered into the 
big money first by selling protection from strike troubles, later by inter- 
fering with competitive contracting, and finally, as they grew bolder and 
established firmer relations with politicians, by dealing openly in protec- 
tion from thuggery. That was racketry. The old men sat in Washington 
nursing their paunches, awakening now and then to shout “Red” at some 
disturber, oblivious of what was going on within their own organizations 
and unresponsive to the multiplying troubles of the unskilled on the 
outside. During its whole history the A. F. of L. had feared and hated 
intellectuals. Thus it did not gain the influence which defined labor’s 
aspirations in other countries and helped in the planning for their attain- 
ment. Not one of the hierarchy through all those years could be set down 
as a progressive leader; many of them had to be assessed as the blackest 
of black reactionaries. Yet their hold on the official machinery was strong. 
Again and again incipient revolts were put down; the system of conven- 
tion voting which nominally determined policy and selected leaders was 
so arranged that perpetuation of the machine was easier than the hold of 
similar machines on city governments. Nor was there any sufficient reason 
for disaffection among the rank and file. Members had done well enough, 
and with no recognized obligation to others. Membership did not ex- 
tend as the reach of industrial life expanded because much of that expan- 
sion was outside the scope of craft unionism. Automobiles, electrical 
goods, radios, all or most of the new chemicals, metals, textiles and 
machines were being made in “open” shops or with the benefit of “com- 
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pany” unions. That did not disturb the old men. Once in a while a Foster 
or a Lewis gave them trouble but they defeated attacks and extended 
their control down to the year of the depression without contributing 
to progressivism, without even being affected by it, living softly in a pro- 
tected swaddle. President Roosevelt, when the time came, could not find 
one among the whole lot who met his requirements for a secretary of 
labor. He took Miss Frances Perkins, a person not exactly outside the 
labor movement, but not identified with any tof its official organizations. 


X 


If this was the contribution of the labor movement, most of the 
agrarian associations offered little more—except for the Northwest 
Farmers’ Union — either in the way of leadership or support. Two gen- 
eral organizations (besides the Farmers’ Union) had survived the various 
agrarian troubles of the nineteenth century and had formidable member- 
ships in 1933 — the Grange and the American Farm Bureau Federation. 
It was not true to say that they represented a contented clientele, for 
farmers are notably rugged grumblers, and from time to time they had, as 
a class, plenty to grumble about. But the membership of these organiza- 
tions, like the membership of the A. F. of L., consisted of the most pros- 
perous, those with the least claim to special consideration. It was a 
favorite cliche of editorial writers that the farmer was the most indi- 
vidualistic of all our citizens, that he resented direction most, and appre- 
ciated government least. It was about these proprietors of their own acres 
that this could be said most truthfully. No one was capable of more 
cynical acceptance of public benefits; no one yielded cooperation more 
grudgingly; no one had a narrower circle of neighborly feeling. An agri- 
cultural policy based on the program of these organizations would do 
something for about one-sixth of the farmers of the country. Further- 
more, it would hold the heads of all less prosperous farmers under water 
until they drowned in debt, low prices and payments to their landlords 
(usually those others mentioned above). And as for labor, especially farm 
labor, the place to recruit vigilantes for the lynching of “agitators,” the 
suppression of strikes, and consequently the cheapening of wages, was 
eminently among the respectable farm folk of any neighborhood. No pro- 
gressive suggestion ever came from these organizations; in the nature of 
things it could not. 

It appeared that this tendency of prosperous farmers to think ex- 
clusively of their own interests might break down as time went on. Yet 
at the time of the crash their sympathy had not broadened enough to 
reflect itself in any change of policy or of leadership although the radio, 
particularly, was bringing the appeal of a wider humanity into farmers’ 
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homes and some thinking in collective terms was here and there discerni- 
ble; but this attitude was less prevalent than one would believe who did 
not know his rural America well. On the other hand, the people of the 
countryside were touched by the same influences that were at work in 
the cities. Although the tenant-farmer, the sharecropper, or the farm 
laborer might walk in ignorance, humility and dread, his children, unless 
they were merely poor human material, had at least some chance to 
rise. The ideal of universal education for all had been more seriously 
modified in the pious countryside than in the worldly city, especially in 
the South, but it was still mostly an aspiration.’® 


XI 


The old American trust in equal opportunity did survive. This limited 
our confidence that reform was involved in the maneuvering to secure 
high wages for the limited number of workers who were skilled and whose 
jobs were of a handicraft sort and high prices for that fraction of our 
farmers who were most prosperous. However, that was as far as the lead- 
ers of these groups were willing to go. For the most part they were bit- 
terly self-interested and exclusive, so that if they worked for progress 
it was for progress in their own interest and not in that of their poorer 
fellow citizens. On the whole the weight of these fractional groups counted 
against change for the better rather than for it. They maintained effective 
congressional lobbies. Perhaps more could be learned by examining what 
these lobbies did than by studying the formal resolutions framed for an- 
nual meetings of delegates. Sometimes, although not often, the Grange 
and members of the American Farm Bureau Federation seemed to favor 
some item of a progressive program, but seldom did they press such an 
item to the extent of lobbying for it. 

It was even more interesting to note the scarcity of occasions on 
which lobbyists for workers and farmers supported the same measures. 
There were a few, and doubtless much could be learned from them. They 
involved aims which (1) were considered to favor both in a general way 
and (2) were not considered overradical but (3) limited or restricted 
the action or reduced the privileges of some other group, but in such a 
way as not to injure lobbyists’ alliances. The progressive income tax 
was an instance, and that perhaps was an advance. Both groups also 


1© Justice Black rose to the Supreme Court bench from a sharecropper home in Alabama. He had to 
get his education in devious ways; but he found those ways, and it was an education which 
enabled him to escape the stifling ideology of the better citizens of his community and to become 
a stalwart progressive of the traditional American sort. A species of journalistic assassination, 
becoming familiar to all progressives, failed in his case because of a personal integrity which gave 
him serenity in a faked storm of newspaper headlines. He got no help from his fellow progressives; 
he had to fight alone. They drew their skirts clear until the fight was over — another illustration 
of that individualism among them which is at least as marked and as much a handicap to progress 
as the similar attitude among the four hundred-acre farmers of the Middle West. To make all 
complete, a Pulitzer prize (in 1938) rewarded this attack on a noble man’s honor. 
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supported anti-trust law enforcement quite consistently and helped from 
time to time in strengthening the Federal Trade Commission, the execu- 
tive arm of those laws. That may not have been an advance, but it seemed 
so at the time. The conclusion was obvious. Americans were peculiarly 
subject to organizational exploitation. They would join but they would 
seldom help to manage. This opened the way, in such organizations, for 
skilful manipulation. A group of politicians who got themselves into 
paid jobs then had to produce enough activity to justify their continu- 
ance. If it did not exist they manufactured it, and they never lacked 
for a showing. At the same time they had to be cautious not to involve 
themselves in serious trouble with others who might expose them; they 
therefore formed elaborate alliances with fellow politicians, other lobby- 
ists, administrative officials and so on. So long as this system held together 
it worked smoothly for everyone concerned. But it was delicate. It did 
not lend itself to rough action or to quick change. It always preferred 
the status quo except for practical, immediate and obvious results which 
could be held up to paying members as the thing they paid for. It was 
thinkable that this system might be twisted in a generally progressive 
direction in certain instances when the objectives were clear and easily 
agreed on since it always favored fighting big business along with Theo- 
dore Roosevelt, Wilson, and LaFollette. Its support, however, was under- 
mined by traitorous sellouts to natural enemies. The farm organizations 
barked loudly at processors, but they seldom bit them. The same was 
true of craft labor and the contractors. 

President Roosevelt, knowing this system thoroughly, attempted, as 
no one before him ever had, to use all these existing organizations for 
the purposes he defined as progress. If he failed, or if they too on numer- 
ous occasions betrayed him, it was because: (1) favors to both were not 
included (large farm proprietors always fear wage and hour legisla- 
tion), (2) the purposes were made to appear radical by the press (as in 
the court reform fight or earlier in food and drug legislation), or (3) they 
were calculated to restrain the action of some other group in such a way 
as to injure lobbyists’ alliances (notably President Roosevelt’s proposals 
for government reorganization). 

None of the measures favored by either group could be brought 
within the category of what Mr. Hoover called “creeping collectivism.” 
This may have been an additional reason why his natural allies, strong 
ones who were equipped to whip Congress into line, left President Roose- 
velt at critical times. It was, again, a question of objectives and of strat- 
egy. For this was a time of confusion, of trying to attain collectivistic or- 
ganization under individualistic labels. 
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Mr. Hoover’s remark was, for him, unusually accurate. Collectivism 
did creep. It crept because Congress did not like it and lobbyists did not 
like it. Congressmen and lobbyists had the same constituency. This 
explains why they worked so well together, and why the funds for both 
came from the profits of business. The main concern of Congress always 
was and, without some drastic change, always would be, the effort to 
make business more profitable. Congressmen, reinforced by the lobby 
system and the lobbyists’ far-reaching alliances in the administrative 
branches of government, resisted any threat to the profits of those busi- 
nesses which supported them; worse yet, they showed enthusiasm only for 
those measures which conferred special privileges (higher profits) on 
those sources of funds. Measures looking toward the general welfare or 
toward making governmental administration more effective, were un- 
wanted; but measures permitting government to substitute itself for any 
activity out of which a private profit might be made, or to compete with 
business in such a way as to limit profits — such measures were con- 
sidered as falling within the category of national suicide. 

Nor was this line inconsistent with the idea that anti-trust laws and 
corporate income taxes should be favored. Such measures favored a way 
of doing business to which the Congress-lobby machine had become ad- 
justed. High finance, big business, made its hook-ups; they were more vul- 
nerable, since the network of connection was more visible and less web- 
like. It was not liked. This accounted, perhaps, for the fact that progres- 
sivism in the United States seemed, in retrospect, to have kept to its tradi- 
tion as carefully as reaction had kept to a different one. 


XI 


Considerations of this kind helped to explain, also, the dilemma of 
the New Deal in the attempt to meet the crisis of depression. Where 
could remedies be found? What ones were really available among those 
which might be considered? Only those, of course, which conformed 
to the strictest tradition. It may be suggested that there was in the tradi- 
tional progressive temper an even higher and more consistent ideal of 
welfare regardless of means. That brings us back again to considerations 
of strategy, tactics and leadership. What part of the tradition did Mr. 
Roosevelt inherit? How many of the remedies used in the crisis were of 
his choosing and how many not; how many were measures advocated by 
former progressives who were anticipating the kind of trouble which would 
come upon us? Some of the answers to these questions appeared at once 
to anyone who dug beneath the surface of recent events. Some were ap- 
parent only to those who looked back at nineteenth-century attitudes with 
penetrating eyes. Americans had not changed. The soil and the climate 
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of our country had made us what we were. We could be expected to do 
certain things; certain others had to be twisted out of expectancy. There 
were normal likenesses and differences which accounted for variations 
from the underlying character. An executive would not think like a 
workman about industrial democracy even if both had been reared on 
farms, shall we say, had gone to the same schools, liked the same songs, 
went to the same church, and were both Republicans. They had common 
ground, a lot of it, but where their differences came they were very 
sharp. And this was true of lawyers as against businessmen, school teach- 
ers as against lawyers, labor unionists as against teachers, big farmers as 
against unionists, and agricultural laborers as against farmers. So the 
whole list of occupations might be run through, all Americans, all 
shaped somehow by the standards which were common to all, the 
habits, the beliefs, the appreciations — and the dislikes. We were all 
alike in our household, but we were all different too. One who knew 
us would think of all these likenesses and differences if he were trying 
to rescue us from a great trouble; so far as he could, if he were wise, he 
would attempt to do those things which had won most universal ap- 
proval and he would avoid those actions which most of us disliked. 
There might not be, among our common likes, a sufficient remedy; it 
might be necessary to go outside and away into strange, new ideologies. 
One who sought to take us there would recognize that he carried, in the 
view of most of us, a formidable burden of proof; we would have to be 
shown that the violations of our attitudes were in the interest of higher 
or more pressing necessities that could not be met by traditional ap- 
proaches. ; 

Everyone will recognize in this, perhaps, the task of President Roose- 
velt. If he failed, it was as an educator, as one who sought to bring us 
nearer to the acceptance of reality in national policy, who meant to 
turn us away from the past and toward the future. It is not fair to 
measure his success in any other way. One who spoke of “economic 
royalists” would be speaking in the full tradition of old American Pro- 
gressivism, using a term to which even those who recognized themselves 
in the blistering description and realized what it implied in the way of 
punishment, would accept without protest. But one who spoke of the 
Constitution as “a layman’s document,” one who did not consider 
treasury balances sacred in the same way that an individual bank bal- 
ance was sacred, one who attempted to set up government yardsticks for 
business, even though he selected the most hated and therefore most 
vulnerable business of all, and one who talked familiarly and often of 
“economic planning” and of the public trust in private jobs — one 
who did all this was appealing from specialism to that majority char- 
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acter and attitude which, before it is worker, lawyer or teacher, is Ameri- 
can. He was seeking to persuade his countrymen that what had to be 
done could not be done in ways accepted as worker-like, lawyer-like, or 
teacher-like, but by methods that were nevertheless necessary to the ful- 
fillment of aims consistent with Americanism in its highest sense. Yet 
these ways aroused the very sharpest differences and created inevitable 
conflicts within the nation. No war, it is said, is so bitter as civil war, 
and this is true of other than military conflicts as well. President 
Roosevelt was destined to be hated as no President had been since Lincoln. 
President Roosevelt was hated by powerful interests, marshaled by news- 
paper publishers too, for this reason: he sought to persuade Americans that 
their destiny lay higher than the pursuit of business profits, and he tried 
to move the Congress and the bureaucracies toward another goal. He 
did not say that he sought the abolition of profits; his measures looked to 
their limitation in certain fields, such as the sale of electric power; and 
his tax measures limited the uses to be made of them; but he avoided 
pointing out the paradox which Veblen drove home so incisively to his 
readers. Americans were far from ready to learn that lesson. Besides, only 
gradually did it become clear even to him. 

There was the whole nineteenth century again. The nineteenth cen- 
tury caused the depression, but it also made certain ways, perhaps 
the only ways, of meeting it, impossible. Looked at coldly it can be seen 
that fewer and fewer Americans shared in any profits. However, this 
fact by no means measured the number who believed that the world 
would come to an end without profits. Until Veblen’s time their effi- 
cacy, indeed their beneficence, had not been seriously in question. They 
had been part of an accustomed way of getting the world’s work done; 
one might as well talk of stopping that work as of doing it without profit 
for a motive, reward, result — whatever it was called. None of our 
respectable reformers had touched profits — as a system, or part of one — 
with an accusing finger. Instances where profits were too high had been 
pointed out often enough; but that was a different matter. At any rate, 
the connection between excess profits and a future overhauling of the 
whole system had been either unseen or not mentioned. Economic ortho- 
doxy had assumed profits; as well think of a man without some vital 
organ, say heart or lungs, as industry without profits. Those were days 
when a distinction was made between Wall Street, that is, financiers, and 
“real” producers of goods; but the distinction between “business” and 
“industry” had not yet been made. President Roosevelt did not hear of 
that distinction until after his nomination for the presidency in a great 
crisis, one which could only be understood by a man able to sense the 
significance of those contrasting words once he heard them. Of course 
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President Roosevelt did. It made his task intelligible but it made it harder 
too. For then there came the departure from all he had been taught 
and all he had hitherto regarded as sufficient. 


XV 


Frederic C. Howe is known to have remarked that the corruption of 
government came about because citizens cared so little what government 
did. There was something to be thought about in that observation. The 
implication was that corruption would cease if government were made 
sufficiently important to come under the vigilant regard of those affected 
by it. But behind its meaning, which became more obvious as time went 
on, there was the history of an interesting education; it showed that Mr. 
Howe had gone farther, eventually, than others of his colleagues in dis- 
covering the ways of the world. He had belonged to a generation which 
included Lincoln Steffens; he had worked, in his younger days, with Tom 
Johnson and others of the municipal reformers. His autobiography" was 
one of the last landmarks of a certain type of progressivism which had a 
part in shaping President Roosevelt and his fellow workers, especially Mr. 
Raymond Moley. Most of that group came out at about the position in- 
dicated by Steffens:?? they were baffled. 

These were the muckrakers, copied forerunners of all later crusading 
journalists. Steffens’ exposures of corruption in Everybody’s Magazine, 
beginning in September, 1910, were classics of their sort. In one of these 
he called Philadelphia “corrupt and contented,” a phrase loaded with 
the vices and consents of a whole generation of citizens, who, if they 
did not join in the vices, hoped to hear little about them, citizens who 
by no means intended to do anything toward their eradication. This 
was the day of political rings, of vote buying, of job selling, of stealing 
by contractors, of protected vice, of bediamonded bosses. It seemed to 
us, as we looked back, to have had a certain color which modern cor- 
ruption lacked. It had been flamboyant but on occasion so gratifyingly 
ashamed! There had been a Bowery, a Wigwam, a Coney Island and 
times became drab, indeed, after these picturesque places turned respect- 
able. Besides, government somehow became more important, and its 
corruptions, therefore, were of the sort already mentioned, the alliance 
between business and the “people’s representatives.” This was doubtless 
a transition stage that would pass with the tranformation of little busi- 
nesses into fewer big ones, delayed as that process might be by clumsy 
efforts at legisiation;!* and the new stage would be something different 





11 Frederic C. Howe, Confessions of a Reformer (New York: Charles Scribner’s Sons, 1925). 
12In his Autobiography (New York: Harcourt, Brace and Co., 1931), p. 19. 
43Such as the so-called Robinson-Patman Act. 
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again. Indeed, it was the struggle for domination in changed times 
which was beginning in 1929. Would it be something like facism’s cor- 
porative state, frankly owned and operated by business; or would it be 
a collectivized state with industry and finance subordinated to a culture 
planned for and wanted by the people? No one tried to look ahead to 
that decision yet, at least no student with any detachment at all, for as 
yet the decision had no indicated outcome. 

All these vast issues shaping themselves for crisis had scarcely been 
foreshadowed, even faintly, in the progressivism of the nineteenth century. 
This is what must be understood by one who might in the future wonder 
why the nation shuddered in such abject fear under the impact of the 
depression and why it had no accepted remedies. There were many who 
had, in the public estimation, earned the right to be called “progessive”; 
almost without exception they were great fighters, orators at least, or 
writers, who pled the people’s cause against that of “the interests.” Stef- 
fens, Howe and others like them were unafraid (as why should they 
not be, since they had lived well all their lives by muckraking) but the 
suggestions they made for change were out of all proportion to the evils 
they exposed. Steffens, indeed, ended by fearing to make any, since in 
age he concluded that the difficulty was in people’s hearts. Mr. Howe 
rather feebly counseled study of Denmark’s system of cooperatives. How- 
ever there were middle-aged heroes in the 1930’s—including President 
Roosevelt—who followed these men with sincere admiration, who yielded 
their minds to be shaped by the books they wrote, and who remembered 
them with reverence as true fighters in a cause worthy for enlistment. 
They were accepted, also, if not as leaders, as pseudo-intellectuals, whose 
advice was good. In the more daring sociological courses — sometimes 
later even in elementary courses in economics—their books were read 
for reference, for accounts of glorious struggles past and for inspiration 
in the present. Then, of course, for the rising generation during the first 
three decades of the century, there was the overwhelming presence of the 
first Roosevelt and, before his example had dimmed, the still greater glory 
of President Wilson himself. Men still living, very many of them, re- 
called the throb of pride which shook their voices as they repeated after 
President Wilson those phrases which seemed to embody the emotions 
of suffering mankind through the ages—and this was before President 
Wilson had become, in wartime, the spokesman for world righteousness. 
This refers to the period when Wilson was the New Jersey reform gov- 
ernor pitting his strength in an unequal, but certain-to-be-successful strug- 
gle against the bosses there. Then there was the campaign when he 
lifted up our hearts with mighty words, which seemed to embody 
the majesty of a democracy at last come to life, and finally there was the 
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fighter in office once more locked in struggle with tyrants in Wall 
Street, in Mexico, in Germany. President Wilson was the ideal of a gen- 
eration, a generation that included all the men who had to meet the 
crisis of 1929. He was the last predecessor of the new progressives, the 
last and greatest of them all. After him, Roosevelt. 

True, the longest decade in history was that which ran from 1920 to 
1930; and Wilson’s sagacity seemed definitely less, looking back at Wash- 
ington from the porch of the executive mansion in Albany in 1932. There 
was calamity of such an extent and depth that only a miserable misreading 
of contemporary signs could have missed its approach. In the muckrakers 
there was no help at all; it was evident now that they had not the slightest 
understanding of the forces really moving in evolutionary swell beneath 
the surface on which these critics had postured and made their shallow 
philosophy. There had been a division in academic life, of course, be- 
tween the political and the economic. Progessives usually had been 
classed as political and had not been expected to bother with economics. 
An economist who went wrong in this matter usually had been called 
a radical and told rather sharply to stick to his own trade. It seemed 
to one looking on from Albany, anticipating but not yet having respon- 
sibility, that here was a calamity which joined politics with economics. 
No political reforming would get attention now and certainly none would 
help in the crisis; and yet government, government certainly seemed to 
be becoming the center of expectation for rescue. How could this be? 
It was not in the orthodox books. Taussig, Ely, Carver, Seligman, Bul- 
lock, and Sprague had no wisdom. The individualists of whom they 
wrote were all helpless now, swimming desperately, heads barely above 
water, in a flood which threatened to destroy the new world in a holo- 
caust as complete as thst which had overwhelmed the biblical one of old. 
Big and little, all were alike. It had seemed at first that the islands of 
refuge thrown up to provide safety in just such a flood would shelter 
the fortunate and the foresighted. But the waters were now dissolving 
the dikes with frightening rapidity. The cry of fear was going up, but 
not so much from the poor. One of the unmarked signs of danger had 
for a long time been the growing number of unemployed, the suffering 
of the unfortunate in times of official prosperity. We had been schooled 
in callousness about that, so that even the most sensitive of us, in those 
days, were not overly conscious of the spreading wail of distress rising 
from country and city in every part of the land. But when Mr. and Mrs. 
Big lost their guarantees of safety, the shouts rang along the lowering 
skies and chilled the skins of all. And Mr. and Mrs. Big stood shudder- 
ing now on their dissolving islands, threatened by turbulent waters. Sud- 
denly they remembered government, the despised, the bought-and-sold, 
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the not-quite-respectable. “Come save us,” they clamored. Even Mr. 
Hoover heard that cry in the intervals of proclaiming tranquility and 
prosperity. He sent out a rowboat to save the Bigs; the Littles could get 
along as they always had, for all of him. But from the Albany house, 
to ears sensitized at least by an education in political progressiveness, the 
future President heard Littles as well as Bigs. His heart was stirred. 
But his mind took hold too. At first he wondered where the blunder 
lay. And of course it seemed to him that reactionary policy was the 
cause and that progressive policies would have prevented all this disaster. 
That a world struggling to become collective had been scuttled in all good 
faith by those who did not know it, like Mellon, or did not approve it, 
like Mr. Hoover, he had as yet only the dimmest comprehension. The 
education of a President had just begun; he was just approaching the time 
when he would be forced to recognize in one emergency after another 
the uselessness of the principles, the traditions and much of the knowl- 
edge with which he and his colleagues were, by inheritance and by train- 
ing, so confidently equipped. 















REAPPORTIONMENT IN OREGON 


Wattpo SCHUMACHER 
University of Oregon 


66] AMSATISFIED from my experience in this country that the legis- 
| lative assembly can never—will never—justly and equitably ap- 
portion the representation of the several counties of the state if 
left to them.” Mr. Delazan Smith, a delegate from Linn County to the 
Oregon Constitutional Convention of 1857, advanced this claim during 
the debate involving the question of methods of reapportionment. He 
was more of a prophet than he realized—and he was without honor in 
his own country, for his advice was not taken. 

The convention adopted the proposal that an apportionment of sen- 
ators and representatives should be made by the Legislative Assembly at 
the session next following an enumeration of the inhabitants of the state 
by the United States. It provided further that this apportionment must 
be based upon the number of white population in each of the several 
counties of the state.2 There are two other sections of the constitution 
which must be considered with this question. The fundamental law pro- 
vides that the membership in the Legislative Assembly shall never exceed 
thirty in the Senate and sixty in the House of F.epresentatives.’ It is also 
provided that senatorial districts must be made up of contiguous counties 
when formed from more than one county and that counties cannot be 
divided in creating senatorial districts. Within these limits, the Legisla- 
tive Assembly is empowered to apportion or reapportion as its members 
see fit. 

Proposals for reapportionment are always advanced in a dynamic and 
changing society. Immigration to the state, industrialization and urban- 
ization are important factors in the changing scene in Oregon. The 
population in 1900 was a trifle over 400,000; in 1940, it was almost 
1,100,000. At the present time, it is estimated that the population is in 
excess of 1,500,000. 

At the turn of the century approximately one-third of the population 
was urban and two-thirds was rural. At the present time, it is estimated 
that this is almost the reverse with 40 per cent of the population rural and 
60 per cent urban. As these shifts in population take place, it is obvious 
that corresponding changes should be made in the representation of the 
districts in the Legislative Assembly. This rural-urban controversy is in 
the background of every apportionment proposal. 


Charles H. Carey, Oregon Constitution; ontiens and Debates of Constitut 1c 1 
(Salem: State Printing Department, 1926), p. 129. ee Saas or 


2 Oregon Constitution, Art. IV, sec. 6. 
3 Ibid., Art. IV, sec. 2. 
4 Ibid., Art. IV, sec. 7. 

















REAPPORTIONMENT IN OREGON 429 


Various reapportionment measures have been passed by the Legisla- 
tive Assembly in the past fifty years. Essentially, these were based upon 
the 1900 census figures. This has been most evident in the case of 
Multnomah County, in which the city of Portland is located. The 
reapportionment act of 18995 allotted Multnomah County five senators 
and—by making it part of two other senatorial districts—a fractional part 
of two additional senators. Twelve members of the House were elected, 
plus an additional member from a Multnomah-Clackamas district. In 
1907, a new reapportionment act was passed for the Senate, increasing the 
representation to six, plus an additional senator from the Multnomah- 
Clackamas district.6 This was modified slightly in 1921 when two coun- 
ties were combined with Multnomah for the purpose of electing the 
additional senator.’ In the same year, Multnomah County was given an 
additional member of the House of Representatives.* This representa- 
tion in both Senate and House has been continued down to the present 
time, in spite of the fact that a few changes were made in 1933 in the 
apportionment of some of the other counties of the state.® 

While the representation of Multnomah County in the Legislative 
Assembly remained almost static, its population increased by a substan- 
tial percentage. The table below gives pertinent information on population 
and percentages of representation. 





TABLE I 
Multnomah County 
Population Per cent of Number of Percentage of 
of Multnomah population Sena-_ _Represen- representation in 
Oregon County of state tors tatives Senate House 
1900 413,536 103,167 24.9 5-2° 12-1* 23.3 21.7 
1910 672,765 226,261 33.6 6-1* 12-1* 23.3 21.7 
1920 783,389 275,898 35.2 6-1* 13-1* 23.3 23.3 
1930 953,786 338,241 31.3 6-1* 13-1* 23.3 23.3 
1940 1,089,684 355,099 32.6 6-1* 13-1* 23.3 23.3 





*Indicates joint senator or representative. 


A study of the table shows that Multnomah County, with approxi- 
mately one-third of the population, has a little over one-fifth of the rep- 
resentation in the Legislative Assembly. It is obvious that one of the 
provisions of the constitution—requiring apportionment on the basis of 
population—has not been observed by the legislature. The question 
of what constitutes the proper basis of representation in the Legislative 
Assembly is one which has been—and is—much discussed. The origins 





5 Oregon Laws, 1899, pp. 6 ff. 
* Ibid., 1907, chap. 269, p. 498. 
7 Ibid., 1921, chap. 336, p. 644. 
8 Ibid., 1921, chap. 336, p. 646. 
® Ibid., 1933, chap. 385, p. 621. 
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of the problem in Oregon reach back into the convention which drew 
up the fundamental law of the state. Various proposals were considered 
in the Constitutional Convention of 1857. It was argued that representa- 
tion in the Legislative Assembly should be based upon (a) population, 
(b) legal voters, (c) territory, and (d) taxation.’® 

The debate resolved itself largely around two conflicting philosophies, 
namely, population versus territory. Each viewpoint had its strong ad- 
herents and opponents. The delegates from counties with considerable 
population wanted people to be the basis for apportionment. “... We 
want numbers to govern . . . small counties will insist upon retaining their 
present advantages, and will, in all human probability, neutralize, if not 
bear down, the vote of a representative (of a populous county). That 
is 80 votes will have as much say as 1,200 or 1,400.” ™ 

Conversely, delegates from sparsely settled counties wanted each 
unit regardless of population to have representation. Counties that en- 
joyed special privileges wished to continue them. Curiously enough, one 
of the delegates said, “I represent a county having three votes upon this 
floor, and we of Multnomah County are entirely willing that Columbia 
County shall have an equal voice in presenting the rights of that county 
to the convention . .. we are willing to let . . . every county to be repre- 
sented here, whether it have 80 or 1,400 votes.” 2. The advocates of the 
population theory finally won out by a vote of 33 to 18. People were 
to be the basis of apportionment—not territory or area. 

Since the turn of the century, the underrepresentation of urban areas, 
particularly Multnomah County, has been accomplished by the failure 
on the part of the Legislative Assembly to obey a clear mandate of the 
constitution. Although that document specifies in no uncertain terms that 
there must be an apportionment on the basis of population every ten 
years, no way has been found to enforce this command. In an effort to 
compel reapportionment, a suit was brought in Multnomah County to 
enjoin the county treasurer from paying a justice of peace a stated salary 
instead of fees, as provided in an act passed by the 1943 legislature. It 
was claimed that because of the failure of the legislature to make the 
reapportionment as directed by the constitution, the act was unconsti- 
tutional. Three county circuit judges, sitting en banc, ruled that “the 
courts are without authority to compel the legislature to make such 
apportionment or to require enactment of any legislation . . . we may not 
unseat a legislative membership and outlaw all the legislation of a session 
% Charles H. Carey, op. cit., pp. 129 ff. 


4 Ibid., pp. 130 ff. 
12 Ibid., pp. 130 ff. 
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merely because the legislative body has failed to follow a direction which 
we would have been powerless to enforce.” ** The case was not appealed 
to the State Supreme Court. 

In recent years, attempts have been made to bring about reappor- 
tionment by legislative action. Numerous bills were introduced into the 
1941 session of the Legislative Assembly.1* These were read a first and 
second time and referred to committee—a few passed one house—and 
all remained in committee until final adjournment. Four years later, a 
resolution was adopted ** providing for the appointment of an ad interim 
committee and appropriating a small sum of money to study the problem; 
no results were achieved from this effort. In 1949, SB 86"* was introduced. 
This bill provided that in the event the Legislative Assembly failed to act 
after a federal census, the secretary of state should reapportion on the 
principle of equal proportions. After consideration by the committee, the 
majority recommended that the bill be postponed indefinitely. This car- 
ried by a vote of 19 to 10. Fundamentally, the reason for the failure to 
pass was the unwillingness of the senators from the rural counties to give 
up the advantages of overrepresentation which they enjoy at the present 
time. 

There still remains only one way to secure reapportionment: by sub- 
mitting a proposal or proposals to the people through the initiative. After 
repeated failures of the Legislative Assemby to follow the provisions of the 
constitution to reapportion, the people are to have an opportunity “to be 
their own legislators” in the coming election. At the present time, two 
such proposals have been formulated, and the sponsors are presently 
engaged in securing the necessary signatures to insure them a place upon 
the ballot for the November, 1950 election. This year, approximately 
26,000 valid signatures are necessary to place a proposal upon the ballot. 
These signatures must be secured and certified prior to July 6. 

One proposal is advanced by a number of labor organizations, with 
some assistance from the Farmers Union, young Democrats and a few 
young Republicans. The support comes largely from the various counties 
of the state which are presently greatly underrepresented. The Farm 
Bureau Federation and a majority of the young Republicans are backing 
the other proposal. Again, the support, to a considerable extent, comes 
from the areas which are overrepresented—who wish to maintain the spe- 
cial priviliges which they have at the present time. Both groups claim 
non-partisan support for their proposal. 


18 Oregonian (Portland), Vol. LXXXVI, No. 26, 823, October 9, 1946, p. 1. 
14 Senate and House Journal, 1941. HB 16, HB 32, HB 401, HB 526, SB 249. 
15 Oregon Laws, 1945. Senate Joint Resolution No. 22, p. 866. 

16 Senate and House Journal, 1949, p. 718. 
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The two proposals show rather important differences. One would 
continue the present membership—thirty and sixty—in the two branches 
of the Legislative Assembly. No one county could ever have more than 
one-third of the representation in either branch. Reapportionment would 
be placed in the hands of a commission consisting of the governor, sec- 
retary of state, and state treasurer, who would compute on the basis of 
the latest federal census the representation to which each county or 
district would be entitled in the two branches of the Legislative Assembly. 
Mandamus proceedings could be brought against the commission if it 
failed to act and the Supreme Court might enforce compliance or revise 
such determination by appropriate proceedings. Representation would 
be determined on the basis of population by the method of equal pro- 
portions. In effect, the proposal would continue the present provisions 
of the constitution but would provide for an effective means of com- 
pelling compliance with the provisions of the fundamental law. 

The second proposal would increase the number of senators to 
thirty-six, with no change in the number of representatives. Each county 
would be entitled to one representative—there are thirty-six counties in 
the state—and the remaining representatives would be apportioned on the 
basis of population according to the method of equal proportions, with 
the proviso that no one county could have more than one-fourth of the 
total number of representatives. The ratio for a senator would be de- 
termined by dividing the population of the state by the number of 
senators. Each county with a population exceeding three-fourths of such 
ratio would be entitled to a senator. Counties which do not have the 
required ratio might be combined with adjoining counties for the pur- 
pose of creating senatorial districts. Not more than three counties could 
be put into a district. The Legislative Assembly, in the first instance, 
would be expected to reapportion; in case the Assembly failed to act it 
would become the duty of the secretary of state to reapportion the state. 

This proposal, if adopted, would in substance continue the present 
conditions of over and underrepresentation existing in the state by virtue 
of the continued failure of the Legislative Assembly to reapportion ac- 
cording to the provisions of the constitution. Multnomah County, with 
its estimated 518,000 population, might have fifteen representatives, or 
one for more than 35,000 people. Curry, Gilliam, Harney, Morrow, Sher- 
man and Wheeler counties, with less than 5,000 population apiece, 
would each be entitled to one representative. The combined population 
of these counties is slightly in excess of 20,000—with a total of six rep- 
resentatives. The combined population of fifteen of the sparsely settled 
counties is estimated at 115,000; these would be entitled to fifteen repre- 
sentatives, thereby making one voter in these areas the equivalent of al- 
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most five in Multnomah County. Likewise, other populous counties would 
be discriminated against in the senate; a county having “three-fourths 
of such ratio” would be entitled to a senator. Creating “not to exceed 
three counties” into senatorial districts would inevitably give senators to 
several districts having less than 10,000 population each. This could 
only be done at the expense of the more populous counties of the state. 

The two proposals agree on one matter—to base apportionment on 
the entire population, not on white population, as is presently the case. 
This section is a relic in the constitution, ante bellum. Its repeal was 
placed before the voters in 1926 but it was not adopted. Practically, it 
has had little or no effect, for the colored population of the state has 
always been small. In the last forty years, apportionment has been based— 
not on population, even white population—but more nearly on geography 
and area. 

Does it make any difference, as far as effects on legislation are con- 
cerned, which of the two proposals may be accepted—or if both are de- 
feated? In the latter event, or if the so-called “balanced plan” should be 
adopted, the present disproportionate representation would undoubtedly 
be continued. Geography would be considered first—population would 
be secondary in determining the representation of the various units of 
the state in the Legislative Assembly. Any such system has its inevitable 
effects upon legislation. Because population has been ignored, it has been 
impossible to reapportion the state. In the last session of the legislature, 
a bill’? to establish a state-supported junior college in Portland was de- 
feated by a vote of 18 to 12. There is no question that the overrepresen- 
tation of rural areas contributed to this defeat. Likewise, a bill to repeal 
the oleo tax™® was defeated by a vote of 22 to 6. Senator Neuberger said 
that “the vote on this bill is another demonstration of the manner in 
which the failure of the legislature to reapportion according to the con- 
stitution has reacted against low-income families in the. cities and 
towns.””® A bill to repeal the milk control law,?° which has had the 
effect of increasing the cost of milk, was defeated. Other instances could 
be cited where, because of overrepresentation, a possible minority may 
dictate to the majority. There is presently an instance where an area with 
a population of 8,000 or less is represented by a senator. In some other 
senatorial districts, a senator represents more than 80,000 people. 

The original constitution adopted in 1857 definitely provides for rep- 
resentation based upon population. All individuals comprising that popu- 
lation were deemed equal to each other for purposes of representation. 


17 Senate and House Journal, 1949. SB 9. 
38 Ibid., 1949. SB 47. 
19 Ibid., 1949, p. 74. 
® Ibid., 1949. SB 4. 
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Under the initiative and referendum, every voter in the state has an equal 
voice in decisions that may be reached. The poll tax has long since been 
abolished, eliminating undesirable discriminations. The suffrage has been 
extended so that presently we have equal and, for practical purposes, 
universal suffrage. Women were given the vote in Oregon a number of 
years before the adoption of the Nineteenth Amendment. The direct 
primary gives each voter an equal voice in making nominations within 
the several political parties. All property qualifications for voting have 
been abolished, placing taxpayers and others on the same basis. Only 
when it comes to apportionment for the Legislative Assembly do we prac- 
tice discrimination and depart from the principle of equality. Until we 
reapportion, ballots do not carry the same weight in different parts of the 
state. The voters will have an opportunity to correct this situation in 
the coming election, to bring practice into line with fundamental principles. 





THE 160-ACRE WATER LIMITATION AND THE 
WATER RESOURCES COMMISSION 


Pau S. TaYLor 
University of California 


‘ x 7 HEN the Ejighty-first Congress passed a bill raising the 160-acre 
water limitation to 480 acres on the San Luis Valley, Colorado, 
project, President Truman vetoed it and asked his temporary 
Water Resources Policy Commission to examine the problem of making ex- 
ceptions to the 160-acre water limitation in particular cases. When the 
commission undertakes this assignment, it may find it neither possible nor 
desirable to halt its inquiries into the limitation at this point. For the 160- 
acre limitation, as the solicitor of the Interior Department has said, is “the 
heart of the reclamation law,” not a mere appendage to it.1_ The limita- 
tion embodies the nation’s high policy on land and water resources, and 
the maintenance of its integrity—not merely the question whether, in a 
particular instance, the proper acreage figure is 80, 160, or 480—is at stake. 
The 160-acre water limitation is the device that was enacted by Con- 
gress in 1902 to extend the historic American land policy to water in the 
arid and semi-arid west. The policy, stemming from the Pre-emption 
Act of 1841 and the Homestead Act of 1862, was designed to distribute 
the benefits of the public domain widely, by favoring actual settlers 
against monopolists and speculators of that day. In 1902, when Con- 
gress was persuaded that the public treasury ought to help develop west- 
ern irrigation, it limited water rights for private landholding benefici- 
aries to an amount adequate for no more than 160 acres of each holding. 
Congress regarded such a limitation necessary to justify spending public 
funds for private benefit. Without the limitation, Congress was unwilling 
to extend public assistance to reclamation of private lands.2 When the 
lands to be irrigated were pubiicly owned, these were to be distributed 
“subject to the homestead laws in tracts of not less than 40 nor more 
than 160 acres... .”° 
The benefits to private landowners under reclamation law are sub- 
stantial. The value of waiving interest charges to private irrigation bene- 
ficiaries is alone equivalent to more than half the cost of a project.t The 
Bureau of Reclamation has given Congress additional figures indicating, 
on the Central Valley Project in California, that average Class I water 


1 Applicability of the excess-land provisions of the federal reclamation law to the Boulder Canyon Project 
Act. (Opinion of Solicitor, May 31, 1945, M.33902.) 


2See Paul S. Taylor, Bos Valley Project: Water and Land,” Western Political Quarterly, Vol. Il 
(June, 1949), pp. 240-242. 


3 Act of June 17, 1902, i 1093, 32 Stat. 338, 43 U.S.C. 391, sec. 3. 


* U.S. Bureau of Reclamation, “Acreage Lientenign, in the Central Valley, A Report on Problem 19,” 
Central Valley Project Studies (Berkeley, C. t 25, 1944, mimeo.), p. 29, table 4. 
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rates would have to be $10.80 per acre-foot instead of the proposed charge 
of $2.70 if subsidies and special benefits under reclamation were 
eliminated.® 

Foreseeing at the very beginning of legislation that private land- 
owners would benefit heavily from public reclamation expenditures, Con- 
gress wrote into the original law the provision that “No right to the use 
of water for land in private ownership shall be sold for a tract exceeding 
160 acres to any one landowner... .” ® It also declared in the same section 
that no water right was to be sold “to any landowner unless he be an ac- 
tual bona fide resident on such land, or occupant thereof residing in the 
neighborhood of said land.” 

In 1924 a special advisory committee to the secretary of the interior 
was charged with conducting a thorough re-examination of federal rec- 
lamation. Its report, known as the Fact-finders’ Report, reiterated the 
original purpose of reclamation. It said: 

A main purpose of the reclamation act was to provide opportunities for homestead 
making for rural-minded people. Making a homestead, a place able to support a family 
and desirable for family life, must remain the central thought of every activity connected 
with Federal reclamation. 

It was hoped that the homesteader under the Federal irrigation works would settle 
upon the land with a strong determination to subdue the soil, to build a home, and to 


add another rural farmstead to the thousands which form the stable foundation of our 
Republic.® 


After reviewing the financial difficulties encountered by settlers on 
reclamation projects the report emphasized the dangers of private specu- 


lation in federally developed water and expressed regret that some pro- 
visions of the reclamation law designed to control speculation were prov- 
ing “fruitless” or were “disregarded.” Under the title “Homesteader 
Versus Speculator” the report stated: 


A closely related type of speculation has influenced the financial condition of many 
farmers. Large holdings of private land which became part of the project lands, but 
without water, had very little value before the project was authorized. When water 
became available their value immediately rose. The public lands were soon exhausted 
and the later settler attempted to secure his homestead by purchase from the large land 
holder. These private lands were often held at a very high figure, and the settler, full 
of hope, frequently agreed to pay a high price for the land, in addition to the construc- 
tion cost included in his water-right contract. This added greatly to the farmer’s burdens. 
It should be remembered, however, that, although two-thirds of the lands now under 
water contract with the Government were in private ownership at the time water was 
ready for delivery, not all of these private lands were in large holdings and susceptible 
of this type of land speculation. Such private land, when held for speculative purposes, 
only added to the difficulties of the farmer who was engaged in winning a homestead 
from the desert.* 


5 Statement of Paul H. Johnstone, in Hearings before a Subcommittee of the Senate Committee on Public 
, 80th Cong., Ist Sess., on S. 912, p. 869, plates 7 and 8, pp. 871-872, 887. 

6 Act of June 17, 1902, supra, sec. 5. 

1 The phrase “in the neighborhood”’ was inserted to be sure to include Mormon farmers, who customarily 
reside in adjacent villages rather than on their farms. 

8 Federal Reclamation by Irrigation. A report submitted to the secretary of the interior by the Committee 
of Special Advisers on Reclamation. Sen. Doc. No. 92, 68th Cong., Ist Sess., pp. 111-112. 

® Ibid., p. 114. 
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A distinguished member of the special committee, Dr. John A. 
Widtsoe, was so impressed with the difficulties arising in the relations of 
government with private landowning beneficiaries that he wrote: 


In future as in earlier irrigation enterprises, large holdings will give most vexation. 
. In the future it will be even more necessary to insist that large holdings shall not 
receive water from government supplies, unless divided into farm units of proper size, 
and offered to intending purchasers at reasonable terms. Speculators must be rigidly 
excluded from the benefits that flow from the operation of the Reclamation Act. The 
man with large holdings must be required to offer his lands at the price that the lands 
would command if reclamation work were not to be undertaken. . . . It should be a 
concern of the government to permit only bona fide homemakers to enter into contracts 
for the use of water.” 


Because of such strong objections to existing practices, the Omnibus 
Adjustment Act of 1926, passed under influence of the fact-finders’ 
work, was designed to tighten the anti-speculation controls of the original 
law. The device employed was a revision of the 160-acre water limita- 
tion.1! The limitation was incorporated into the repayment contract be- 
tween the United States and the irrigation districts to be served with 
project water. Under the new law, lands above 160 acres were to be denied 
project water unless they signed recordable contracts agreeing to sell the 
excess at a fair, appraised price. The new provision declared: 

Such contract or contracts with irrigation districts hereinbefore referred to shall 
further provide that all irrigable land held in private ownership by any one owner in 
excess of one hundred and sixty irrigable acres shall be appraised in a manner to be 
prescribed by the Secretary of the Interior and the sale prices thereof fixed by the 
Secretary on the basis of its actual bona fide value at the date of appraisal without refer- 
ence to the proposed construction of the irrigation works; and that no such excess lands 
so held shall receive water from any project or division if the owners thereof shall refuse 
to execute valid recordable contracts for the sale of such lands under terms and condi- 


tions satisfactory to the Secretary of the Interior and at prices not to exceed those fixed 
by the Secretary of the Interior. . . .” 


The same section of the Act provided further that until one-half the 
construction charges were repaid, “no sale of any such lands shall carry 
the right to receive water,” unless the sale price is approved by the sec- 
retary of the interior, whether excess landholders sign recordable contracts 
or not. 

The desirability of the policy which places actual settlers on the land 
and controls water monopoly and speculation is not questioned in this 
article. Since its inauguration in 1902, that policy has been upheld by 
more than a dozen Congresses of both parties in 1906, 1910, 1911, 1912, 
1914, 1916, 1924, 1926, 1927, 1937, 1938, 1940, and 1943. Besides, every 


attempt to secure an exemption from acreage limitation for particular 


%® John A. Widtsoe, Success on Irrigation Projects (New York: John Wiley and Sons, 1928), p. 113. 


11 For the legislative history of the act of 1926 see Ralph B. Wertheimer, “Legislative and Administrative 
History of Acreage Limitation and Control of Speculation on Federal Reclamation Projects,’ in 
“Acreage Limitation in the Central Valley: A Report on Problem 19,’’ Central Valley Project 
Studies (Berkeley, California, September 25, 1944, mimeo.), pp. 22-31 (separately sauna. 


12 Act of May 25, 1926, chap. 383, 44 Stat. 636, sec. 46. This section is in effect today. 
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reclamation projects has ended in defeat if it was forced to run the 
gauntlet of public hearings.’* Congressional support of the principle 
over a period of forty-eight years may be taken as evidence that it 
represents settled national policy, notwithstanding continuing intense 
hostility among excess landholders. 

The purpose of this article, and of the Water Resources Policy 
Commission, it may be assumed, is to examine the adequacy of existing 
legislation to render the policy effective. If the commission should find 
in the negative, it would not be the first time in American history that 
land laws, including reclamation water law, have been found deficient 
in this respect. The sober complaint of Congressman George W. Julian, 
chairman of the House Public Lands Committee in 1871, against the 
loopholes in the Homestead Act that permitted the “preferred right of 
the speculator to seize and appropriate the choice lands in large tracts 
and thus drive the pioneer further into the wilderness and on to less 
desirable lands”;'* the verdict of historian Paul Wallace Gates that “farm 
tenancy dovteeni in the frontier stage at least a generation before it 
would have appeared had the homestead system worked properly”;!® and 
the bitter charge of Land Commissioner Sparks in 1885 that “the public 
domain was being made the prey of unscrupulous speculations and the 
worst forms of land monopoly through systematic frauds carried on and 
consummated under the public land laws,” ?® bear witness to the need for 
continual vigilance if legislation of this kind is to serve efficiently the 
policy on which it is founded.?’ 

Some evidence shows that the administration of reclamation law, 
like the Homestead law before it, has fallen at times into the hands of 
persons unsympathetic with its purposes. This evidence has been 
presented by opponents of reclamation law who declare that during the 
1930’s, when the Bureau of Reclamation was administered by engineers, 
one of them at least—an engineer in high offiice—had asserted that the 
160-acre provision “was not to be taken seriously.”** 


13 Exemptions without benefit of public hearings were given as follows: Colorado-Big Thompson Project, 
Act of June 16, 1938, 52 Stat. 764; Nevada projects, Act of November 29, 1940, chap. 922, 54 Stat. 
1219. 


Attempts to secure exemptions fied after public hearings were held, as follows: Central Valley 

Project, sec. 4 (Elliott rider) of H. R. 3961, 78th Cong., 2d Sess., hg! Central Valley Project, 

on Gravity Project (Texas), San Ga Valley Project (Colorado), S. 912, 80th Cong., Ist Sess., 
7. 


14 Congressional Globe, 4lst Cong. 3d. Sess., January 21, 1871, p. 650. e 


15 Paul Wallace Gates, ‘‘Homestead Law in an Incongruous Land System,’? American Historical Review, 
ol. LXI (July, 1936), p. 670. 


16 General Land Office Report, 1885, p. 28, quoted by Gates, op. cit., p. €80. 


17 The Bureau of Reclamation has published a statistical record of compliance with acreage limitation, 
which this article does not attempt to evaluate, and itemizes “known excess land in violation,” 
project by project. (Land Ownership Survey on Federal Reclamation Projects, Washington, D. C.: 
Government Printing Office, 1946.) 


18 Statement by Russell Giffen in Hearings on Central Valley Aa grad before Subcommittee of U.S. Senate 
ilitary Affairs Committee, San Francisco, April 7, 1944 (mimeo.), p. 93; statement by Roland 
Curran, in Hearings on S. 912, supra, p. 1310; Roland Curran, “The 160-acre Limitation Law: 
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The selection of qualified officials who are sympathetic to the law 
they are charged with enforcing is a matter of administration, not of 
legislation. Consequently, it is not within the scope of the authorization 
of the President’s Water Resources Policy Commission. Analysis of the 
ability of the reclamation law to fulfill its purposes under administrative 
rulings and interpretations, however, is clearly part of the commission’s 
responsibility. The remainder of this article is devoted to examination of 
some points that should be considered in determining the adequacy of 
water resources legislation and in making recommendations for its im- 
provement. 

Instances in which it is apparent that no effective effort to secure 
enforcement has been made—sometimes for long periods of time—can be 
cited. One example is the Salt River Valley Project in Arizona, where 
the 160-acre water limitation has been virtually ignored since construction 
of the Roosevelt Dam in 1912. “Enforcement” has consisted in the empty 
gesture of limiting voting rights within the water users association 
to a maximum of 160 acres per landowner.’® Recently the Bureau of 
Reclamation took steps to bring the Salt River Project into compliance. 


Application to Private Land Will Prove Futile,”” Western Construction News, Vol. XXIII (August, 
1948), p. 107. The purpose in making the charge was not to tighten enforcement but to repeal 
the law. 

Claiming that engineering experience was the necessary qualification of a high administrator, the 
opponents of acreage limitation went so far as to secure passage by the Eightieth Congress of a law 
requiring that the commissioner of reclamation, assistant commissioners and regional directors must 
be engineers. The committee of the House that recommended to the Eightieth Congress that 
engineering experience be made an indispensable qualification said: “‘...if the vision of those who 
have planned the development of the resources of our Western States is to become a reality, then 
drastic changes in personnel, planning, and ideologies must be effected in the Bureau of Reclama- 
tion and the Department of the Interior . . . to restore the original concept of reclamation. We 
shall not burden this report with the conception or history of reclamation.’’ (Investigation of Bureau 
of Reclamation, Department of the Interior, nineteenth intermediate report of committee on 
expenditures in the executive departments. House Report No. 2458, 80th Cong., 2d Sess., p. 2.) 
The committee statement appears to be the reverse of the truth, and the real purpose, as shown by 
the legislative history of the rider to the appropriation bill carrying the committee’s recommenda- 
tion, was to unseat two officials specified by name, neither of them engineers and both of them 
distinguished by devotion to the “original concept of reclamation,”’ especially to acreage limitation. 
(Letter of Representative Forest A. Harness to Representative Ben F. Jensen, May 14, 1948, in 
Congressional Record, 80th Cong., Ist Sess., May 21, 1948, p. 6630; remarks of Senator O’Mahoney, 
Congressional Record, 80th Cong., Ist Sess., June 14, 1948, pp. -) The President signed 
the bill only because he “had no choice,”” and added: “This rider is designed to effect the removal 
of two men now holding such positions who have supported the public power policy of the Govern- 
ment and the 160-acre law which assures that western lands reclaimed at public expense shall be 
used for the development of family size farms. No matter what may be the asserted reasons for 
wanting to remove these men from office, the result would be to serve the purposes of special 
interests desirous of monopolizing the rich farm lands of the West and intent upon stopping the 
construction of transmission lines for the delivery of power from Federal dams. These same inter- 
ests tried first to get the law changed but failed, and having failed then sought to get the manage- 
ment changed. . . . This type of action subjects federal officials to the risk of being legislated out 
of office if they incur the wrath of special interests as a result of vigorous enforcement of the law.” 
(H. R. 6705 carried this legislation as a rider to the Interior Department appropriation bill in the 
Eightieth Congress, Ist Session. The President signed it on June 30, 1948.) The twe officials 
received no salary while performing their duties for five months, until the rider expired vith the 
end of the appropriation year, and the Eighty-first Congress voted them back pay. 


This laxity was cited in 1944 by California opponents of acreage limitation as reason why the Central 
Valley Project ought to be exempted from the 160-acre water limitation, and in 1949 as reason why 
Congress should not authorize construction of the Central Arizona Project. (Statement by Northcurt 


Ely in Hearings before Subcommittee of the Senate Committee on Commerce, 78th Cong., 2d 
Sess., on H.R. 3961, p. 631.) 
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This effort undoubtedly has been aided by a desire of Arizona landowners 
to reduce their vulnerability to attack by opponents of the pending 
congressional authorization of the Central Arizona Project.?° 

Another example of non-enforcement over a large area is found in 
the Imperial Valley, California.24 Congress made the Boulder Canyon 
Act “a supplement to reclamation law.” Moreover, the Bureau of Recla- 
mation, with overwhelming approval of local voters, is enforcing the 160- 
acre limitation in Coachella Valley, an area adjacent to Imperial Valley 
that likewise receives its water through the All-American Canal con- 
structed under the Boulder Canyon Act.?? 

Failure to enforce acreage limitation on irrigation uses of water may 
result not only from administrative laxity in the Department of the 
Interior, but also from laxity or lack of sympathy with the limitation law 
on the part of the Army Engineers.?* It is proving extraordinarily difficult 
to secure any repayment contracts under reclamation law where one 
agency, the Army Engineers, constructs the dam and another agency, the 
Bureau of Reclamation, tries to enforce reclamation law. The Kings River 
in California is an example.”4 


2 Statement by S. T. Harding, in Hearings on S. 912, p. 75. The remarks of the witness, an opponent 
of acreage limitation, were discouraging, rather than encouraging of the effort to secure enforcement. 
Congressman Donald L. Jackson of California said: ‘‘True, the Bureau of Reclamation says that 
the 160-acre law will be enforced if the Arizona project is built. But we know that this law never 
has been enforced there. There is no reason to believe it will be enforced in the future. Rather, 
there is every reason to believe that it will not be enforced.’’ (Congressional Record, 8ist Cong., Ist 
Sess., July 26, 1949, pp. A-4987—A-4992.) 


21 Statement by Northcutt Ely, in Hearings on H. R. 3961, loc. cit. See also Roland Curran, “‘The 160- 
acre Limitation Law: Application to Private Land Will Prove Futile.’’ (Western Construction News, 
Vol. XXIII, [August; 1948], p. 107.) Mr. Curran, who has criticised officials sharply when they 
endeavored to support acreage limitation (e.g., Hearings on S. 912, p. 1310), commended them for 
not enforcing it: ‘“‘Bureau officials, possessed of a fund of common sense, have . . . by contract 
waived any right to attempt enforcement on the Imperial Valley Project of the All-American 
Canal.’ His statement is not accurate. (See note 22.) 

Opponents of acreage limitation argue that neglect to enforce the law justifies its repeal as, for 
instance, Roland Curran, loc. cit.; Northcutt Ely, loc. cit.; S. T. Harding, loc. cit. Unless and 
until public water policy is changed by Congress, the proper conclusion is that more effective 
efforts ought to be made to enforce acreage limitation, which is the instrument of that policy. 


22 The solicitor of the Interior Department, in holding that the 160-acre limitation does apply to Coachella 
Valley, had this to say about the failure of earlier officials to apply the limitation to Imperial 
Valley: “‘Furthermore an examination of the files reveals that the letter of the former Secretary was 
written at the request of counsel of the Imperial District who wanted a ruling on the application 
of the excess-land provisions ‘provided, that such ruling would be that the 160-acre limitation did 
not apply.’ Purposely, the letter of Secretary Wilbur never took the form of a formal decision. It 
was written solely for the purpose of giving partisan help to the Imperial Water District. 
(Opinion, May 31, 1945, supra, pp. 16-17.) 


23 Laxity and/or lack of sympathy of the Army Engineers with enforcement of the 160-acre law are well 
known, and the destructive effects on Kings River and Tulare Lake Basin in California are the 
subject of a trenchant study made for the Hoover Commission. (Arthur A. Maass, “The Kings 
River Project in the Basin of the Great Central Valley — A Case Study,”” Commission on Organiza- 
tion of the Executive Branch of the Government, Task Force Report on Natural Resources, 
Appendix L, January, 1949, Appendix VII.) 


4 Failure of enforcement on this project has caused protest by the Veterans of Foreign Wars. (Statement 
by M. C. Hermann, quartermaster-adjutant, Department of California, in Hearings before Sub- 
committee of the Senate Appropriations Committee, 8ist Cong., 2d Sess., pp. 745-749.) See also 
statements by Representative John F. Shelley, op. cit., pp. 768-770, and opposing statement by 
Charles L. Kaupke, op. cit., pp. 757-758. See also defeat of attempt by Senator Paul H. Douglas 


to secure enforcement in 1950. (Congressional Record, August 1, 1950, pp. 11644-11647; August 4, 
1950, pp. 12011-12012.) 





THE 160-ACRE WATER LIMITATION 441 


If Congress should decide to follow the recommendation of the 
Hoover Commission that a single agency be charged with natural resource 
development “to put an end to the chaotic administrative machinery,” the 
kind of administrative difficulty just described could be solved by 
legislation.?® 

The Central Florida Project furnishes another example of failure of 
enforcement, where the agency constructing the irrigation works is not 
the agency responsible for enforcing reclamation law. The word “irrigation” 
appears nowhere in the Army Engineers’ report on the project, and upon 
its recommendation Congress authorized the project for “flood control.” 

The Central Florida Project bears some interesting resemblances to 
the Kings River Project. Although no great dams are to be built, great 
“impounding levees” are to be constructed to “prevent overflow” and 
to create “storage” for “excess water in wet seasons” in order to “provide 
a supply for use in the east-coast agricultural lands when needed, raise 
the ground-water table, improve water supply and ameliorate salt-water 
intrusion in . . . well fields and streams . . . benefit fish and wildlife . . . 
result in flood protection and better drainage for . . . agricultural lands.”?* 
The chief of engineers described the “problems of flood protection, 
drainage, and water control . .. in a land where there is either too much 
or too little water according to variations of the seasons and changes from 
year to year.” 2? The similarity to the functions performed by western 
multiple-purpose reclamation projects is plain. 

Citizens of central Florida, perhaps less aware than Army Engineers 
of the importance of care in the use of words in water resource develop- 
ment, wrote more frankly of the nature of the project. “The region must 
be drained in flood time, and irrigated in drought,” wrote a staff writer of 
the Miami Herald. Her report spoke of “rich soil parched in dry seasons” 
when the land has “become a dust bowl,” and a four-year “drought” 
when rainfall was eighteen months short in four years.?*. In the western 
United States, bringing water to the parched soil is called “irrigation” 
and is covered by reclamation law. 

Although the Central Florida Project is called a “flood control” 
project, the Army Engineers estimated average annual benefits as only 
33.6 per cent from “prevention of flood damages,” and only 1.9 per cent 
to “navigation” and “preservation of fish and wildlife.” 2° They estimated 


23 Commission on Organization 5 Fm Executive ~—- of the Government. A Report to Congress (De- 


atch, 1949), pp. 56, 67. 


26 See the comautnnstve report on central and southern Florida for flood control and other purposes, 
H. . No. 


» 80th Cong., 2d Sess., pp. 2, 10 


partment of the Interior, 


% Ibid., p. 1. 


28 Jeanne Bellamy, “Taming the Everglades: 4 Soom on Water Control.” The Miami Herald, pages 17, 
» P SPP ty le 


2H. Doc. No. 643, op. cit., p. 50. 
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benefits of 64.5 per cent from “increased use of land attributable to 
project,” and although “irrigation” and “reclamation” are not mentioned, 
their reports spoke of “conservation” and “land improvement” to provide 
“net increases in production” that will “range from about $1 per acre 
annually due to more intensive use of pasture lands . . . to an increase 
of $200 per acre annually for new citrus land... .” °° Notwithstanding 
their admission that “increased use of land” accounted for approximately 
two-thirds of the estimated benefits and flood prevention only approx- 
imately for one-third, the Army Engineers proposed to Congress, and 
Congress accepted the recommendation, that the project be authorized 
for “flood control.” 

Estimated construction cost of the project is around two hundred 
million dollars. The Engineers’ report recommended that “in view of 
the large benefits from land improvement, estimated as $15,855,000 per 
year ... local interests should be required to make a cash contribution of 
$29,152,000 toward the initial cost of the project,”*! a sum equivalent to 
only about two years’ annual benefits from the project. 

So far as is known, no one has raised the question whether the 
Central Florida Project is in accordance with reclamation law.*? At 
present, the Bureau of Reclamation is not undertaking negotiations for 
repayment contracts. If reclamation law should be found applicable to 
the Central Florida Project, it probably would apply also to a good many 
other projects authorized for the Army Engineers, and would partially 
close an escape route from acreage limitation that has been developing 
during recent years.** 


Although congressional declarations, committee reports, pronounce- 
ments of secretaries of the interior, and planks of both major political 
parties have uniformly stood for “actual settlers” and the “family farm” 
and against monopoly and speculation, the language of legislation and 
administrative interpretation has not always been as strong in implement- 
ing these policies. Since 1902 certain interests have developed a distinc- 


3% Ibid., pp. 10, 48. The word “‘irrigation’’ is employed in the report apparently but once (p. 53), by the 
istrict engineer who notes, appropriately, his recognition of “‘the established Federal practice with 
irrigation projects. . . . 


31 [bid., p. 10. 


32 The Flood Control Act of 1944 (58 Stat. 887, sec. 8), provides that “Dams and reservoirs operated under 
the direction of the Secretary of War may be utilized hereafter for irrigation purposes only in con- 
formity with the purposes of this section. .. . The section places such “dam and reservoir’ 
projects “under the provisions of the Federal reclamation laws. . . .”’ While the bill was under 
debate in the Senate, the senator in charge, Senator Overton, was interrogated as to its purposes. 
His reply was explicit and og sa “Section 8 of the bill clearly places reclamation uses of water 
from these projects under the Secretary of the Interior and under the applicable reclamation laws. 
No Project in this bill which may include irrigation features is exempted from the reclamation 
laws.”’ (Congressional Record, 78th Cong., 2d Sess., December 12, 1944, p. 9264.) 


33 See, e.g., the Grand Prairie Project in Arkansas. Business Weck, May 13, 1944, said: “If the big land- 
owners in the [Central] Valley lose out in this partic cular fight [for direct repeal], they have 
several other purposes to accomplish their end. One of them is a House bill which would 
authorize the Army to add irrigation and power development to its present navigation and flood 
control powers. . . . This would circumvent the 160-acre tule. . . .”’ (Quoted in Hearings on 
S. 912, p. 628.) 
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tion between what may be called “technical compliance” and “compliance 
with the spirit” of the law. This distinction could easily become a chasm 
wide enough to engulf the original purposes of reclamation. 

For example, the 1926 revision of the law, was stimulated by the 
Fact-finders’ Report which declared strongly for homesteading. Yet this 
revised law omitted the original requirement of residence by the land- 
owner on, or in the neighborhood of the farm, as a qualification for 
water deliveries, thereby opening the door to granting of water rights to 
absentee owners and corporations.** This undebated but profound change 
in policy stands in striking contrast to a century and a half of public 
declarations on land policy that goes back to Thomas Jefferson’s historic 
and successful battle to abolish entailed estates in Virginia in 1776. The 
reason for this attempted reversal of policy, permitted by a few words of 
legal text, is not known, nor is it known whether it was the result of 
oversight.** 

The extent to which corporate devices may be used to circumvent 
reclamation has not been fully revealed. However, pressure to exploit 
them will undoubtedly continue to be exerted. Since their drives for 
special legislative exemptions have failed thus far, opponents of rec- 
lamation law already have shown that they intend to explore the use 
of corporate devices to secure their ends.*° 

How far the breakdown of the reclamation law could proceed if 
this kind of legal interpretation should be allowed can be suggested by 
some examples: Suppose landowners were to organize a tract of 8,000 
acres owned as separate parcels by 50 individuals (or perhaps 25 husbands 
and wives or a dozen families with two minor children each. If legislation 
were to be interpreted to permit this, the likelihood of achieving the aims 
of reclamation would be slight indeed. Or suppose the corporation were 
to be composed of joint tenants or tenants in common, each with an 
undivided interest not exceeding 160 acres. Or suppose that joint owners, 
each with an interest not exceeding 160 acres should arrange through a 
trustee to employ a person or corporation to operate their properties as a 
unit for a reasonable compensation, the joint owners receiving the profits 
and bearing the losses. Or suppose that a corporate farm should sell its 
land in parcels to its stockholders and take these parcels back on lease 
for operations. No doubt, excess landowners have a good deal of in- 
centive to escape acreage limitations, if only because of incremental land 


34 Omnibus Adjustment Act of May 25, 1926, chap. 383, 44 Stat. 636, sec. 46, uses the phrase “‘land held 
in private ownership by any one owner,”’ i.e. natural person or juristic person (corporation). 


%3 For an account of earlier Interior Department rulings in 1909 and 1913, respectively, that corporations 
were, and were not, entitled to apply for water rights, see Landownership Survey, op. cit., p. 37 
The secretary of the interior in the 1913 ruling said: “I am satisfied that Congress did not intend 
that those reclaimed lands, upon which the Government is expending the money of all the people, 
should be the subject of corporate control. These lands are to be the homes of families.” 


36 Hearings on S. 912, pp. 104-109. 
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values. Between date of construction and 1913, the value of unimproved 
land on reclamation projects increased by 759 per cent.*? Average gains 
in incremental value to lands in Central Valley receiving full water supply 
from the proposed project have been estimated at well above two hundred 
dollars an acre.** With such prosperous incentives it would be unreason- 
able to believe that all ways to avoid or evade acreage limitation have 
been used. 

Maintaining a proper definition of “any one owner” is likewise essential 
to preservation of the original purposes of reclamation. The trend of 
administrative rulings and opinion is toward relaxation, helped perhaps 
by the omission in 1926 of residence requirements from the revised 
statute now in effect. In this fashion the 160-acre limitation, which 
began as an attempt to adjust size to the requirements of one family, was 
“doubled” to 320 acres if owned by husband and wife as joint tenants or 
tenants in common, by the terms of a ruling in 1916.*° It was a short 
additional step to rule that in certain states the community property law 
accomplished the “doubling” automatically.*° 

As early as 1904 an Interior Department ruling permitted the owner 
of more than 160 irrigable acres to transfer ownership of the excess to 
his wife and minor children, and thus entitle them to receive project 
water within the limitations of reclamation law.*! The possibilities of 
acquiring water rights for generous acreages within a family under this 
ruling can be computed readily by multiplying 160 by the number of 
persons in the family, including babes in arms.*? In recognition of the 
absurdity of this ruling, Congress defined a “family” in the Columbia 
Basin Act of 1943 as “either or both husband and wife, together with 
their children under eighteen years of age, or all of such children if both 
parents are dead.’’** 

The effectiveness of present legislation in controlling speculation 
through the acreage limitation is as open to doubt as its effectiveness in 
controlling water monopoly. Some reclamation contracts now in effect 
between water districts and the United States provide control of incre- 
mental values on all project lands, non-excess as well as excess. Others 


37 Statement by William E. Warne, in Hearings on S. 912, p. 204, table 1. 
38 Statement by Paul H. Johnstone, Hearings on S. 912, pp. 852-855, 661. 
39 Landownership Survey, op. cit., p. 37. 


4 Solicitor’s Opinion, August 21, 1945, M. a During hearings on S. 912 (p. 886) the following colloquy 
took place. “Senator Watkins: eee as been interpreted that they could go in where these 
State community property laws are so ao could have 320 acres.”” “Senator Ecton: With more in 
the family, you can still go on with it and you can get technical compliance under the law. One 
family might own a couple of thousand acres as far as that is concerned.” ‘Senator Watkins: 
They are ingenious; if they are ingenious, they could create enough corporations to own all of it.’ 
“Senator Ecton: That is right. .. . 

41 Landownership Survey, loc. cit. 


*2 Of course, the transfers must be actual, to the extent that profits and losses must go to the child 
rather than to the parent. This would be inconvenient to the parent; if bona fide it would be a 
step in the direction of the purposes of reclamation law, but it would be very difficult to enforce. 


#3 Pub. L. No. 8, 78th Cong., Ist Sess., sec. 1 (v). 
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cover only the area in excess of 160 acres per individual owner.** If the 
latter practice should be allowed to become coupled with evasion by 
corporate devices, as described above, then speculation control will be 
at an end. 

A further source of weakness lies in making the appraisals of excess 
lands for sale. Present law requires the secretary of the interior to fix 
sale prices “on the basis of its actual bona fide value at the date of 
appraisal without reference to the proposed construction of the irrigation 
works.” *° This principle is to be followed without exception, but the 
meaning given to it in practice is subject to the greatest variation. In the 
absence of a reclamation project, a financial institution determining the 
loan value of land with insufficient or failing water supplies, would 
probably estimate how much water would be available and how many 
years the supply would last. These findings would limit the value of the 
land and consequently the amount of the loan. This, it would seem, 
was the intent of the reclamation law. However, local appraisers 
accustomed to place market valuations upon land in a project area such 
as Central Valley where both sellers and purchasers have been accustomed 
since 1935 to rely upon the federal government to complete the project 
it began, find it extremely difficult to extract from existing market values 
the portion of value that arises from expectation of completion of the 
project.*® 

Techniques of enforcing land sales at appraised prices as prescribed 
by law are not effective. For example, violation of the law requiring sale 
of excess land at a price approved by the secretary of the interior does not 
injure the seller who pockets more than he should, but it denies water 
to the actual settler who, as buyer, has paid more than he should have.*’ 
Present law requires that water districts shall execute repayment con- 
tracts under reclamation law as a condition precedent to receiving water 
deliveries from a completed project.** But great reservoirs have few 
outlets, and when filled there may be little choice in releasing the 
accumulated water except to project beneficiaries who, in order to evade 


* Ralph B. Wertheimer, op. cit., p. 28. 
* Omnibus Adjustment Act, sec. 46. 


“6 Ire is not technically difficult to determine values based upon the expected life of the remzining water 
supply which may be only twelve to fifteen vears, in absence of a project. But the owners of 
excess lands operating on temporary water supplies are physically present as important members 
of the community. These owners are conscious of their interest in securing the full benefits of 
public expenditures for themselves. Potential buyers are seldom present. Yet, they are the “actual 
settlers’ in whose names the land and water laws were passed. However, even if they are present, 
they are scattered and probably unaware of their interests or even of their rights under the law. 
Between these two unequal pressures, the actual settlers’ interest as buyers becomes subordinated 
to the excess landowners’ interest as sellers. 


47 Omnibus Adjustment Act, sec. 46. Control of speculation might be improved by giving to the pur- 
chaser who has paid above the appraised price and finds he can get no water under the law, a 
right to recover the excess above the appraised price, and by requiring an excess landowner to 
execute a recordable contract agreeing to scll at appraised prices as condition to receiving any water 
(he now can get water for 160 acres without signing a contract). 


8 Loc. cit. 
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acreage limitation, might withhold acceptance of a repayment contract 
while they invite appropriations and construction, relying on precisely 
this ultimate loss of bargaining power in the hands of the government.*® 

A procedure more likely to secure the aims of national water policy 
would be to require execution of repayment contracts by the potential 
beneficiaries under reclamation law prior to expending funds on the 
project. This precedure has ample legal precedent both in earlier 
versions of reclamation law and as conditions attached to appropriations, 
and it represents sound administrative practice besides.®° If execution of 
the repayment contract had been required by law and adhered to on 
Kings and Kern Rivers in Central Valley, most of the difficulties and 
conflicts that continue to plague these developments could have been 
avoided.*! 

It may not always be feasible to require contracts covering the whole 
project prior to commencement of construction, although this is the 
preferred method. Sometimes it is not possible to determine exactly 
what lands will receive water until construction is well advanced. In 
some instances, the interest of the public may be preserved by requiring 
execution of contracts to dispose of, for instance, 70 per cent of project 
water, prior to beginning construction. 

The legislative device most likely to be effective in promoting family 
farming on reclamation projects by actual settlers, and in preventing 
water monopoly and controlling speculation, is to authorize purchase of 
excess landholdings by the government for purposes of resale to actual 
settlers, as now provided for the Columbia Basin. The Veterans of 
Foreign Wars, sensing the importance to veterans of having more public 
lands available for farms, has taken a leading role in demanding stricter 
interpretation and enforcement of the 160-acre limitation and in pro- 
posing purchase of excess lands by the government as a means to ac- 
complish this end.°? 


# The Hoover Commission study, describing the failure to secure repayment contracts while construction 
of the reservoir approaches completion and appropriation is added to appropriation, says: ‘With 
respect to repayment, the necessity for the completion of repayment negotiations before construction 
of the Kings River project has been emphasized . . . once the dam is constructed it will be diffi- 
cult, if not impossible, for the Army to resist the pressure from local interests to release water in 
the most economical measures from the point of view of downstream water users.” (Arthur 
A. Maass, im Kings River Project in the Basin of the Great Central Valley—A Case Study,” 
Op. cit., p. ‘ 


© Ralph B. Wertheimer, op. cit., p. 27. 


51 The Columbia Basin Act of 1943 prescribed that ‘‘no water shall be delivered for irrigation within the 
project until the State of Washington by appropriate legislation, shall have adopted, authorized, 
ratified, and consented to all the provisions of this Act .. .”’ (sec. 5). This requirement could 
well be made a condition in all states precedent to federal construction. 


52 Statements by M. C. Hermann, in Hearings on S. 912, p. 148. See also Hearings before House Com- 
mittee on Public Lands, 80th Cong., Ist Sess., pursuant to H. Res. 93, pp. 46-49; extension of 
remarks of Representative Chet Holifield on a bill (H. R. 7113) to provide farms for veterans and 
others in the Central Valley of California, Congressional Record, August 4, 1948; The Homestead 
Act of 1950, letter from M. C. Hermann, quartermaster-adjutant, Veterans of Foreign Wars, 
Department of California, San Francisco, to Senator Paul H. Douglas, undated, ca. 1949 (mimeo.). 
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It might be desirable to supplement government purchase by using 
facilities that assist farmers to buy farms under existing tenant-purchase 
legislation. The proposal for purchase of excess landholdings by the 
government as a measure necessary to secure enforcement of reclamation 
probably was made first by Commissioner of Reclamation, Elwood Mead, 
to the Sixty-eighth Congress.** Unfortunately, the proposal was not 
adopted until 1943, and then only for the Columbia Basin. 

Present law attaches acreage limitation solely to water services that 
are designated as “irrigation.” When owners of agricultural land receive 
similar measurable benefits from “flood control” or “drainage,” the ques- 
tion may be properly raised why a similar limitation should not apply. 
Present law makes only irrigation reimbursable to the government by 
private beneficiaries, just as it attaches the acreage limitation designed 
to implement public policy only to irrigation. It could be argued to the 
contrary that the less the direct reimbursement to the treasury for benefits, 
the greater the moral obligation to comply with acreage limitation. The 
manner in which the Kings River and the Central Florida projects, for 
example, have been made to appear as “flood control” projects, strength- 
ens the argument.*# 

Another example of the necessity for separating the question of re- 
imbursability from the question of acreage limitation — now tied together 
by the repayment contract device for enforcing both through the same 
legal instrument — is furnished by the original version of H.R. 1770 (81st 
Cong., Ist Sess., sec. 2), that declared “general salinity control” to be 
“nonreimbursable.” To adopt such a provision automatically would re- 
move acreage limitation from an area improved for agricultural purposes 
by salinity control. The effect of virtually exempting an irrigated area 
such as, for instance, the Sacramento-San Joaquin River Delta in the 
Central Valley of California, would be serious. For more than twenty 
years the California state water plan has included proposals to control 
salinity in that area, first by releases of Central Valley Project water, 
ultimately by erection of a salt water barrier. (Walker R. Young, “Report 
on Salt Water Barrier below Confluence of Sacramento and San Joaquin 
Rivers, California,” California Department of Public Works, Division of 
Water Resources, Bulletin No. 22, 1929, pp. 26, 28, 30. See also U.S. 
Bureau of Reclamation, Central Valley Project Studies, Problem 10, Sep- 
tember, 1944, pp. 4-7.) Delta lands to be benefited by salinity control are 
owned predominantly by great farming corporations. The cost to the 
federal taxpayer of a nonreimbursable salt water barrier would be far 


533 Ralph B. Wertheimer, op. cit., p. 26. 


54 Arthur A. Maass, op. cit., p. 179, shows that the Army Engineers claimed a benefit ratio of 1.19 to 1 
‘or flood control in 1940 while seeking congressional authorization for the Kings River Project bur 
Wy their estimate to .63 to 1 in 1948 after authorization was obtained and construction well 
started. 
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above the estimate of forty million dollars based on 1929 prices, and the 
national water policy embodied in acreage limitation would not be ob- 
served. Recent incursions of salt water into delta agricultural tracts aggre- 
gating over 4,000 acres are reviving talk of salinity control by construction 
of a barrier, perhaps as part of the costly Reber plan for a chain of fresh 
water lakes. (California Farmer, July 15, 1950.) The two issues of reim- 
bursing the federal taxpayer and of requiring conformance to national anti- 
monopoly, anti-speculation controls are separable and the decisions upon 
them should be made separately. 

So long as the family-size farm remains the object of national policy, 
the Water Resources Commission should seriously consider any means by 
which the country’s water policy can contribute to securing this public 
purpose. Under present legislation, enforcement of acreage limitation 
terminates when construction charges have been paid in full.®° This 
fact can shorten greatly the period of the law’s effectiveness, although it 
does not do so on projects that pay out slowly. There seems to be no 
reason grounded on public policy why this particular distinction between 
projects should exist. There are valid reasons for encouraging projects 
to pay out on schedule but none for holding out an escape from the 
public policy that motivated a project. 

If legislation were enacted to provide that “at no time” shall excess 
lands receive deliveries of water unless their owners sign recordable con- 
tracts to dispose of the excess at an appraised price, the question may, 
perhaps, be raised whether maximum farm sizes might be “frozen” at 
an undesirably small figure. This need not occur, provided a proper size 
were set in the first instance. In any event, Congress can correct the figure 
in the future if a serious mistake proves to have been made, or if public 
opinion as to what constitutes a desirable size should change. 

Review of the problem of adjusting the acreage limitation to prac- 
tical conditions in order to make it effective brings into correct perspective 
the President’s request to the Water Resources Policy Commission arising 
from the San Luis Valley bill. It is desirable to prescribe by legislation 
a means for setting acreage limitation at 80, 160, or 480, or whatever par- 
ticular conditions may warrant in the light of the purposes of reclama- 
tion.5* But unless loopholes in the present law are closec, it will be 


55 Administration letter No. 303, December 16, 1947, and supplements 1, 2, and 3. The alternative of 
paying up construction charges in lieu of executing a recordable contract to d’spose of excess lands 
at an appraised price opens a wide loophole for evasion. Excess landholders are given greet 
financial incentives to stave off enforcement until they can complete their payments. Entire projects 
are seeking now to use payment of an initial lump sum as means of avoding acreage limitation 
entirely. See for instance the Werdel bill, H. R. 7915, 81st Cong., 24 Sess.. which makes this pro- 
posal on the Kings River and Tulare Lake !oject, California, where great landholdings, often 
corporate in form, are numerous. 


56 Excess landholders complain against the 160-acre figure only when they claim that it is too low to 
support a family. In most instances the figure probably is higher than necessary for this purpose. 
For example, the Fresno, California, Chamber of Commerce, in the Central Valley where it was 
argued that 160 acres was too low, circulated a folder in 1944 among prospective purchasers and 
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nearly useless to do so, and it could be harmful.** Besides, the bitterest 
opposition to acreage limitation does not come from owners with a few 
more acres than the limitation allows to be watered but from those with 
thousands of acres. Their opposition is directed against national water 
policy itself and will not be allayed by an equitable readjustment such 
as framers of the San I.uis Valley bill professed to seek. 

Legislation to establish a single agency for water resource development 
would prove one of the most effective steps toward securing the purposes 
of public water policy. It would remove the opportunity that private 
interests now have to pit one agency against the other, with lax enforce- 
ment (or non-enforcement) of acreage limitation as accepted coin in the 
bidding for authorization to construct. 

Legislation to tighten enforcement along lines suggested above rep- 
resents a second step. 

Above all, an informed public is necessary. People need to hear 
freely the views of representatives of private interests and of their own 
public agencies alike. If they hear both, they can be trusted to sift the 
facts and conclude whether public laws are failing or succeeding in ful- 
filling the purposes for which they were designed. 

The people amended the Constitution in 1913 to permit Congress 
to levy a progressive income tax. The amendment was founded on the 
principle that the greater the income of the citizen, the greater proportion- 
ately was his obligation to contribute to the support of the government. 
The drive to break down the national water policy as written into reclama- 
tion law—whether by repeal, exemption, evasion, or lax enforcement— 
is tantamount to a drive to reversing that principle. It is a proposal that 


tenants, recommending not less than the specified acreages as “economic units . on the assump- 
tion that the grower intends to derive the total income necessary to support a home and family 
from the production of a single crop,”’ as follows: figs, 60 to 80 acres; peaches, 30 to 40 acres; 
oranges, 20 to 30 acres; apricots, 30 to 40 acres; cotton, 120 to 160 acres; alfalfa, 80 to 120 acres; 
grapes and raisins, 30 to 60 acres; grain and flax (generally unirrigated when grown as the single 
crop), 320 acres. (Hearings on S. 912, pp. 149-152.) Francis G. Newlands, co-author of the National 
Reclamation Act of 19€2, declared it was “‘intended to secure to every man of industry an arca 
of land sufficient, according to the soil and climate or productiveness, for the support of a family, 
and sufficient for that alone (applause), it is also intended to break up existing land monopoly.” 
(Address at Red Bluff, June, 1905. Sacramento Valley Development Association, Bulletin No. 23, 


p. 14.) Undoubtedly there are special instances where 160 acres is too low for the purposes of 
the Act. 


problem of underground waters, which some persons fecl is bound to defeat acreage limitation 
in Central Valley, likewise falls into proper perspective. As a staff memorandum of the Bureau 
of Reclamation (Region II, January, 1950), says: ‘Underground waters will behave in the future 
as they have in the past. The many existing irrigation districts in the valley, which limit water 
service to farmers located within the district’s boundaries, have operated successfully for years under 
this area limitation, without appreciable loss of water to non-participant farmers located outside 
the boundaries. Non-participants under the CVP, whether they are excess landholders or small 
farmers, will have no better luck getting a ‘free ride’ in the future than farmers outside irrigation 
districts have in the past. The control and use of groundwater in the Central Valley to the extent 
that it is a problem, is one that exists today under present irrigation operations, was not caused 
by the Central Valley Project or the Reclamation Law, will not be solved by any change or 
repeal of Reclamation Law, and has nothing to do with the size of landholdings. It seems patent 
that if the large landowners concerned really believed the acreage limitation of Reclamation Law 
would enable them to get a ‘free ride’ on the Central Valley Project, they would not be striving 
so hard to have that provision of law repealed.” 
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the government ought to contribute public waters to its citizens in pro- 
portion to the land that they hold. To permit this to succeed—by what- 
ever means—would be to permit defeat of the purposes of national land 
and water legislation virtually from the beginning. To weigh this hazard 
should be one of the responsibilities of the President’s Water Resources 
Policy Commission. 
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Diritto Internazionale Pubblico. By RoLANDo Quanpri. (Palermo: G. Priulla 
Ed. 1949. Pp. 503. 3000 lire.) 


To Balladore Pallieri’s Diritto Internazionale Pubblico (5th ed.; Milan, 
1948), hitherto the only Italian treatise on international law published 
since the end of the fighting in 1945, has now been added the volume 
under review. It is an interesting and, in some respects, remarkable work 
which takes many unusual attitudes. The system in which the author 
presents international law is somewhat novel. After some general intro- 
ductory notions he develops the law in six chapters: norms, guarantees 
(peaceful settlement of international conflicts, the laws of war and neu- 
trality and prevention of war, League of Nations and United Nations), 
agents, international juridical facts and acts, international protection of 
the person of the state, international protection of the state power (sov- 
ereignty, territory, nationality, law of aliens, international rivers and so 
on). This system does not appeal to this reviewer. 

The treatise is concentrated on general international law and avoids 
the current confusion between the international community and certain 
international legal orders, such as the United Nations. 

As to specific problems, the reviewer is often in accord with the 
author. However many of Quadri’s doctrines are controversial, and 
others are not acceptable to the reviewer. Only a few illustrations can 
be given here. That customary international law does not contain the so- 
called opinio juris as a necessary element, a doctrine recently also taught 
by Guggenheim, is certainly not correct: the practice of states sharply 
distinguishes between a customary norm of international law and a con- 
cession ex gratia, however often made, or a mere rule of courtoisie inter- 
nationale. The theory that many treaties are “pseudo-treaties,” in a dou- 
ble sense, seems also untenable. In a first sense, the author holds that 
certain rules, although clothed in treaty form, which contain general prin- 
ciples of international law, are the direct emanation of the international 
authority, and are, therefore, binding on all states. An example is the 
Declaration of Paris of 1856. In a second sense the author holds peace 
treaties to be “pseudo-treaties,” since they are no more than “conse- 
quences of debellatio.” The truth is that peace treaties are treaties; inter- 
national law, like any primitive law, holds also treaties imposed by force 
to be valid. The far-reaching interpretation of “debellatio,” as not only 
not pre-supposing annexation by the victor, but as coincident with the 
total occupation of an enemy country, cannot be accepted. 

Although it is clearly impossible to speak of the hundreds of prob- 
lems dealt with in this work or to give a critique, a few general obser- 
vations are necessary. In conformity with the Italian school of inter- 
national law, the author’s treatment is theoretical, strictly legal, positivist, 
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anti-natural law. However, the author remains chained to the tradi- 
tional, but untenable, Italian dualistic doctrine. This doctrine is in reality 
a political doctrine, an expression of nationalism. That explains, as 
Sereni has shown, why international lawyers were hardly molested by 
fascism; the dualistic doctrine was nationalistic enough even for the Duce. 
Since Quadri, on the other hand, admits that the sovereign states are sub- 
ordinated to international law, he needs all kinds of fictions to make 
this admission compatible with the dualistic doctrine, such as the “renvoi” 
between municipal and international law, or the “adaptation” of mu- 
nicipal to international law. The dualistic doctrine also forces the author 
to hold that a successful revolution brings the state to an end, and that 
what is usually called the “identity” of the state in spite of revolution 
is in reality a problem of state succession. All this is clearly untenable, 
because it is in contradiction with positive international law. The dual- 
istic doctrine explains why international conferences ad hoc are for the 
author not international organs but merely “reunions of organs of the 
single states,” unless they vote by majority. It explains his denial of 
“partial subjects of international law,” his emphasis upon the statement 
that the individual is and can only be an object, not a subject of inter- 
national law, and his view that even a treaty cannot attribute rights 
directly to individuals. 

On the other hand, Quadri’s approach constitutes, to a certain ex- 
tent, a break with the Italian school of international law. He criticizes 
a tendency of international lawyers to become politicians, serving too often 
the contingent diplomacy of their own country. He also feels that they 
have been more utopians than lawyers. Finally—and this is certainly 
true for the Italian school of international law—he says they have closed 
themselves too much in a sterile, formalistic dogmatism. A reaction 
against this over-theoretical climate is necessary. A valuable science of 
international law must be not political, but objective; not utopian, but 
realistic. It must be based on the practice of states, interpreting the 
data taken from the international juridical experience and presenting them 
in a scientific system. For this purpose a new method is necessary: a 
combination of continental dogmatism and Anglo-American empiricism, 
a combination of theoretical thinking and use of literature, and also a 
full use of the practice of states and the jurisprudence of national and 
international courts. This approach corresponds fully to that followed 
and preached by this reviewer for a long time: the theoretical weakness 
of the Anglo-American and the practical weakness of the continental 
approach must be overcome by a new method, avoiding the defects of 
either attitude. This superior method is the synthesis of the continental 
and the Anglo-American approaches. 


University of Toledo. Joser L. Kunz. 
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Politics, Trials and Errors. By Lorpv HANKEY. (Oxford: Pen-in-Hand Com- 
pany. 1950. Pp. xiv, 150. 8s. 6d.) 


There are few lawyers—or, for that matter, laymen—who would find 
it possible to assert that they were completely satisfied with the war 
crimes trials held at Nuremberg and Tokyo; but there are probably even 
fewer who would agree with Lord Hankey that there is not a word to be 
said in their favor. 

Lord Hankey is a politician and not a lawyer. It is not surprising, 
therefore, that his criticisms belong primarily to the field of politics. In 
fact, his political outlook leads him to strange conclusions from the legal 
point of view. Lord Hankey does not like the Soviet Union and is un- 
happy that a Soviet judge was a member of the tribunals at Nurem- 
berg and Tokyo, nevertheless, it is going rather far to condemn the “spec- 
tacle” of British, French and American judges sitting on the bench with 
a Soviet jurist. This is in keeping with the Lord’s assertions that the dis- 
senting Russian judgment at Nuremberg evidences a desire for punish- 
ment, and that this “same spirit—savouring revenge—must have actu- 
ated the Russian judge in his approach to every decision.” The noble 
author ignores the fact that this criticism automatically impugns every 
decision of the western judges in which the Soviet judge concurred. Lord 
Hankey also condemns the Soviet Union which “views a Court as one 
of the organs of government power,” but his own nationalist approach 
to law is shown in his criticism of the trials on the grounds that no 
British counsel appeared for the defense. 

Politics, Trials and Errors is based on the argument that a demand 
for unconditional surrender and a policy calling for the punishment of 
war criminals are political madness. He believes that the announcement 
of such policies lengthens war and makes impossible any rising against 
ihe enemy government. However, the plot to assassinate Hitler, in which 
Rommel was implicated, is of later date than the announcement of these 
policies. 

Lord Hankey’s major criticism of the Tokyo trial appears to be based 
on the conviction of the defendant Shigemitsu, for whom the author and 
various other politicians were prepared to swear defense affidavits. Lord 
Hankey’s defense of Shigemitsu, however, reminds one of those western 
statesmen who regarded Goering as a great man and an ardent worker 
for peace, if only Hitler had not been there. 

Lord Hankey pays some attention to acts of aggression and argues 
that the attack on Oran falls into this category. He contends that the 
Nuremberg judgment is unimportant because, in recounting the history of 
the rise of nazism, it ignores such events as the occupation of the Ruhr 
and the demand for the payment of reparations, all of which, he con- 
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tends, were responsible for the rise of Hitler. In fact, one might almost 
think that the reader is presented with an apologia of Hitler’s official 
historian. 

Space does not permit one to deal with all the matters raised by 
Politics, Trials and Errors. It is necessary, however, to refer to some of 
them. At Nuremberg none of the accused suffered death unless he was 
found guilty of traditional war crimes or crimes against humanity, and 
the same is true of Tokyo. Nevertheless, in his special pleading on be- 
half of Shigemitsu, Lord Hankey asserts that had the latter been found 
guilty of “conspiring or instigating wars of aggression, [this] would cer- 
tainly have involved his death [for this was] the most serious charge” 
(p. 91). Yet when writing of the Nuremberg and Tokyo death sentences 
the author recognized that crimes against humanity were far more grave, 
for “the greater crime included the less” (p. 86), while later on we 
are informed that “the prisoner of war charges .. . are the most serious” 
(p. 97). 

Much undue glamour has attached to the United Nations Universal 
Declaration of Human Rights, which enjoys no binding force whatso- 
ever. Nevertheless, Lord Hankey criticizes these war crimes trials also 
on the ground that on certain points they differed from the principles 
embodied in the Declaration, a document of later date. 

Politics, Trials and Errors contains some telling criticisms, but had 
Lord Hankey confined himself to political issues and ignored those of a 
legal character, the book would have been far more valuable. 


University College, London. L. C. Green. 


The Siberian Intervention. By JouN ALBERT Wuire. (Princeton, N. J.: 
Princeton University Press, 1950. Pp. 471.) 


This book is written with the broad purpose of introducing the cir- 
cumstances which resulted in the partial development of an Asiatic front 
in World War I and of describing the interventions of Allied nations 
in eastern Siberia. Something more than two hundred pages are devoted 
to chapters explaining the situation which led to the presence of Allied 
warships in Vladivostok harbor and the protection of that city against 
Bolshevik seizure in 1918. There are chapters on Russia’s defeat by Ger- 
many in 1917 and the civil warfare occasioned by the Bolshevik seizure 
of power, on the Russian Empire in the Far East and its expansion before 
the debacle of Russian armies took place, on the government of revolu- 
tionary Siberia, the Siberian Railway, and the ambition of Japan to pro- 
tect and aggrandize its position through the creation of an anti-Bolshevik 
regime favorable to Japan in that part of Siberia lying east of Lake Baikal. 





BOOK REVIEWS AND NOTICES 457 


The subsequent chapters emphasize the efforts of Allied governments, 
both by subsidy and the landing of troops, to influence the situation fa- 
vorably to themselves. The term intervention, on its military side, must 
be used in a restricted sense. There was no armed interference in the 
chaotic conditions that prevailed after the Soviet seizure of power until 
August, 1918, when Japan and the United States, by agreement between 
them, sent in armed forces. But in this case Japan alone had an effective 
army of probably about 90,000 troops, which rapidly accomplished the 
military occupation of the Primorsk and Amur provinces but did not go 
beyond Lake Baikal. The American Expeditionary Force was limited to 
8,000, initially supplied from the Philippines; but under the policy adopted 
at Washington, its role was passive and neutral. The British force con- 
sisted of a single battalion which made its way without combat to central 
Siberia. At the close of the war a Canadian force was landed at Vladivos- 
tok but was rather promptly withdrawn. Other governments were repre- 
sented by no more than “missions.” The Japanese alone had a definite 
project in their minds—to settle the threat of Russia in the Far East and 
to open eastern Siberia to their own exploitation. 

There was no agreement between Allied policies and there was 
only a minimum of cooperation among their representatives. Had the 
Allied governments met the Bolshevists’ abandonment of the war and 
their peace with the German Empire by declaring that these actions 
put Soviet Russia in the position of an enemy, there might have been a 
common policy, but this was not done. 

There was no proclamation of military government with its responsi- 
bility for the protection of inhabitants in territory occupied by foreign 
forces. So far as the American expedition was concerned, it went in 
without any orders at all. Its commanders were furnished only with 
War Department directions to take station at Vladivostok and with a 
copy of an “aide memoire” written by President Woodrow Wilson him- 
self, without date or signature, and without being addressed to any person 
or commander. Thus the fundamental right of a soldier to have his 
“orders” was not regarded. 

No favorable results could have been expected from these circum- 
stances. All Allied forces were finally withdrawn, the Japanese being the 
last. There have been a number of published accounts by those who 
participated in this operation, but they are not complete and are not 
very satisfactory. The present writer has been aided by using the re- 
sources of the Hoover Library at Stanford University and he puts the 
whole subject, political and military, on a new basis for examination. 


; ' : : GENERAL Davin P. Barrows. 
University of California. 
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Italy from Napoleon to Mussolini. By RENE ALBRECHT-CaRRIE. (New 
York: Columbia University Press, 1950. Pp. xiii, 314. $4.25.) 


Although there are many general histories and biographies in Eng- 
lish which recount the glories and romance of the Risorgimento, good 
accounts of Italy since unification are scarce. This book, focused on Italy 
since the achievement of unity, is excellent and deserves widespread use. 
The author’s exhaustive studies of Italian policy in World War I and 
at the peace conference enable him to write such modern history with 
a sure touch. In contrast to the approach in his earlier monograph, he 
has not hesitated to pass judgments on men and events, and with most 
of his judgments the reviewer would heartily concur. Comparisons with 
contemporary issues place old problems in a new light. 

Of the total of nine chapters, the first two carry the reader, by 
some very skillful writing, from the heritage of Rome through the proc- 
ess of national unification. For the period of the author’s emphasis, 1870- 
1940, the book is sound and quite free of error. The reviewer would 
question the statement (p. 42) that the conduct of the Italian govern- 
ment in 1866 was “unprincipled by standards of ethics.” Had La Mar- 
mora not been a man of his word, he might have left Bismarck in the 
lurch and gained Venetia through the Franco-Austrian treaty. By and 
large the leaders of the Risorgimento were honorable and high-minded, 
and this factor deserves emphasis fully as much as the “realism” of 
Cavour. The book, in accordance with the author’s interests, is perhaps 
too heavily loaded with foreign policy. The problems of Church and state 
run like a red thread through modern Italian history, yet the Law of the 
Guaranties (1871) is not mentioned, and the Lateran Agreements of 
1929 are but superficially discussed (pp. 174-175). The author might 
easily have given ampler treatment of the subject of emigration. His 
selected bibliography omits that excellent work by Robert F. Foerster, 
The Italian Emigration of Our Times. 

The treatment of the period since 1940 (pp. 269-300), in contrast 
to that of the earlier period, is superficial and contains numerous errors: 
as to the Feltre Conference (p. 273); regarding Badoglio’s office (p. 273); 
the assertion that the armistice was announced simultaneously (p. 274). 
The statement that Allied strategy gave “the Mediterranean sector priority 
over a second front in Western Europe” (p. 280) shows almost com- 
plete misunderstanding of Allied strategy. The assertion that “the in- 
stitutions of pre-Fascist democratic Italy” were largely restored (p. 281) 
shows no comprehension of what was well termed “the institutional ques- 
tion.” 


Washington, D. C. Howarp McGaw Smy Tu. 
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Pivot of Asia: Sinkiang and the Inner Asian Frontiers of China and 
Russia. By Owen Lattimore. (Boston: Little, Brown and Company. 


1950. Pp. xii, 288. $3.50.) 


This is really two books in one. Its objective pages constitute an 
encyclopedia of information on the people, languages, culture, geog- 
raphy, society, economy and archeology of Sinkiang Province. On the 
political side, however, Lattimore’s familiar thesis of history and _poli- 
tics renders interpretations and conclusions in this area much more vul- 
nerable. That Sinkiang, long a bone of contention between Russian and 
British imperialism, has a substantial political importance can hardly be 
denied. But that it holds a “pivotal position” or is a “new center of 
gravity . . . in the world” can be asserted only by one whose concepts 
of political geography are colored by the mystical geopolitical consider- 
ations of the Mackinder-Haushofer school. After all, continents do not 
spin in mid-air, and their most remote inner reaches are not gyroscopic 
centers. 

“World history,” in Lattimore’s view, apparently. did not begin until 
Russia reached the Pacific. He has arbitrary concept of “imperialism” 
which leads him to consider American road-building in Afghanistan as 
part of a diabolical design, and at the same time to imply that the 
American assumption that the Mongolian People’s Republic is “an out- 
post of Russia” is erroneous! His sedulous failure to impute to the Soviet 
Union imperialistic designs on Sinkiang leaves the reader ill-prepared for 
the series of Sino-Soviet agreements concluded last spring which pro- 
vided for “joint” exploitation of the resources of the area. Sheng Shih- 
ts’ai, in the days when he followed a pro-Soviet policy while governor of 
Sinkiang, is considered to have followed a “liberal” policy; when he turns 
away from the Soviet Union, his policy suddenly becomes “harshly re- 
pressive.” Lattimore’s value judgments on political and diplomatic phe- 
nomena can well be revised upward in the interest of objectivity. 

The Carnegie Corporation contributed $12,000 to the post-doctoral 
seminar that produced the book. The specific contributions of the seven 
other seminar participants are acknowledged in the Introduction, but 
Lattimore is scrupulously careful to declare that “all final decisions . . . 
on what to say and how to say it” were his alone. The discriminating 
reader will readily recognize the pages and phrases influenced by Latti- 
more’s pen and will consequently be able to use with greater profit a 
useful study of a region so remote from the beaten paths as to be almost 


part of another planet. 


ate. H. ARTHUR STEINER. 
University of California at Los Angeles. 
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India, Pakistan and the West. By Percivat Spear. (London: Oxford Uni- 
versity Press. 1949. Pp. 232. $2.00.) 


This book is plainly designed to introduce its subject to the serious 
reader or student who is not already well acquainted with it either as 
a specialist or general scholar. The major portion is a straightforward, 
lucidly written and well-indexed compendium concerning India and Pakis- 
tan: the country, the peoples, Hinduism, Islam, general history, the com- 
ing of the British and their organization of power, economic life and wel- 
fare. These chapters contain more significant and interestingly told facts 
about India than several of the more voluminous and widely publicized 
“truth about India” and “secrets of the East” books combined. This 
alone should make the book valuable as part of a supplementary reading 
list for courses dealing with Far Eastern politics and relations. 

This is not the only merit of the book. It also describes the real 
struggle during the nineteenth century which was a battle for India’s 
soul—a cultural clash between East and West. In dealing with this prob- 
lem Mr. Spear uses the conceptions of challenge and response popular- 
ized by Toynbee. The writer believes that India worked out an ex- 
pedient, if temporary, synthesis of its past with the western present. 
India accepted material inventions and the scientific method, but only 
as an inclusive part of its own spiritual values. In doing this it was 
led by men such as Ram Mohan Roy for the Hindus and Syed Ahmad 
Khan for the Moslems. 

In his closing pages Spear raises some doubt concerning the perma- 
nence of the solution, suggesting the possibility that India may turn com- 
pletely to “westernism” or revert more positively to its older nature. 
The author’s most obvious error in offering this tentative forecast is that 
he completely ignores the deeper and more radical economic-social forces 
stirring, however dimly, beneath the temple erected by the conservative 
Indian Congress interests and the Gandhi-Nehru leadership. Moreover, he 
does not take into account the influence of the at present seemingly un- 
concerned “bear” who sits, as in former times, hopefully watching on 
the northern boundaries. 


JoHN Paut Duncan. 
University of Oklahoma. 


International Relations, in the Age of the Conflict between Democracy 
and Dictatorship. By Ropert Strausz-Hupe and STEFAN T. Possony. 
(New York: McGraw-Hill Book Company. 1950. Pp. xiii, 947. 
$6.00.) 


The appearance of this work will prove a boon not only to students 
of world affairs and of late modern history, but will be welcomed by 
persons who have contemplated the enigmatic postwar international scene 
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and have asked themselves the question, “Whither are we bound?” In 
the preface to this distinctive text the authors state: “It is the contention 
of this book that Democracy will win out over Dictatorship, provided 
Democracy develops an imaginative strategy of freedom that employs 
skillfully three weapons. . . .” The weapons, they contend, are: (1) the 
ideals of humanism, freedom, and reason, (2) a higher standard of living 
and more rapid economic progress than that offered by dictatorship, and 
(3) military power. That this is no flight of comforting reassurance to 
the “muddle-through” school of statesmanship and popular thought is 
pointedly emphasized by the authors’ italicization of the word “pro- 
vided” in the above-quoted statement. This approach is sustained through- 
out the work by an insistence that democracy must employ real strength, 
foresight, resolution, and skill in the use of its strength. 

The authors, by the arrangement of their material in a pattern which 
the publishers have characterized as “topical” rather than chronological 
or organizational, have distilled into this single compact text a content 
which, under less expert treatment, might have required a pair of vol- 
umes. Yet, despite the patently thorough sifting of wheat from chaff, 
there has been no sacrificing of detail where the latter is of importance. 
On the contrary, the historical approach which is employed is full, vig- 
orous, and effective. 

The work is carefully indexed and documented. It is notable for 
the excellence of its chapter-by-chapter bibliography and for the well- 


chosen appendices which follow the sections to which they are perti- 
nent. Not the least of the book’s merits is the inclusion of original maps 
and charts by Harold K. Faye. These illustrations give particular point 
to the geopolitical factors which enter importantly into the authors’ treat- 
ment. 


RoBerT CAMPBELL MACKENZIE. 
University of San Francisco. 


Education for Peace. By Herpert Reap. (New York: Charles Scribner’s 
Sons. 1949. Pp. 161. $2.75.) 


This small book of essays contains some truly germinal ideas. From 
a broad literary and artistic background, Herbert Read brings a fresh in- 
sight to educational theory and suggests complete reorientation of our 
educational practices from the fireside hearth to the halls of UNESCO. 
Although he does not give a full system nor any elaborate proof of his 
points, he gives many potent hints and suggestions about the long-run 
methods for obtaining peace through the development of peaceful persons. 

War arises basically, he says, from the frustrations and unrelieved 
aggressions of men in modern society. In order to cut at the roots of war, 
we must provide constructive outlets for aggressive impulses. Herbert 
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Read’s diagnosis of the “dis-ease” of modern society is manifold and com- 
pelling. Our education contributes to the general confusion by raising 
a false ideal of objectivity and quantitative accuracy which tends to deny 
the aesthetic and moral side of man. 

Following in Plato’s footsteps, Herbert Read finds that the child 
should experience the harmony of the universe through developing the 
natural rhythms in his whole being. Discipline is not an externally im- 
posed order, but an internal growth in living and acting in a meaningful, 
harmonious way, guided by the limitations of the natural materials. The 
individual finds his place in the social order through participation in the 
patterns and rituals of the group. The beautiful act is also the good 
act. “We believe that the grace we can instill by means of music, poetry 
and the plastic arts is not a superficial acquirement, but the key to all 
knowledge and all noble behavior.” 

Ranging as he does through so many fields, Herbert Read opens him- 
self to attack from various quarters. But all persons who are sensitive 
to our modern woes will find that he has seen the malady clearly and 
recommended drastic treatment. 

Unfortunately, the chapter that first strikes the reader’s eye is not 
written in the Olympian mood of the other essays. For his introduction, 
Mr. Read feels compelled to make a plea for stopping war immediately, 
lest annihilation remove the chance for any long-run education for peace. 
He makes some cogent arguments to persuade youth to refuse to fight, 
but the whole chapter has a sense of frantic breathlessness which ill assorts 
with the long-ranging thinking of the rest of the book. It is the same sort 
of stop-gap argument which led many to an opposite means, “Stop Hitler 
so that we can have a breathing spell to develop peace.” Mr. Read stands 
more securely on his own thesis that the predisposition for peace must 
be gained by a gradual process of transformation from the roots up. It 
cannot be imposed by edict, nor steam-rollered by a campaign of fancy 
slogans. 


Pasadena, California. 


CLARENCE H. Yarrow. 


Authoritarianism and the Individual. By Harotp W. Metz and CHaRLeEs 
A. H. Tuomson. (Washington, D. C.: The Brookings Institution. 1950. 
Pp. ix, 371. $3.50.) 


This unusual book sets for itself the task of analyzing the principles of 
western authoritarian government through the use of materials drawn 
from western feudalism, the absolute monarchies of the sixteenth and 
seventeenth centuries, Soviet communism, German and Italian dictator- 
ships, and finally, the American utopian communal experiments. It is a 
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well-conceived book, organized with an introductory explanation of criteria 
and aims and ending with a chapter on “Comparisons and Conclusions.” 
Each of the descriptive chapters opens with a summary of the govern- 
mental system under consideration and then proceeds to a discussion of 
the varying degrees in which political, personal, economic, intellectual, 
religious and social rights and freedoms are denied in the societies investi- 
gated. It is thus legal by implication but largely empirical in development. 

Although there is little utilization of investigations in social psychol- 
ogy, sociology or cultural anthropology, the authors have attempted “to 
reveal how systems founded on the supremacy of society have controlled 
the life of the individual.” In doing this they make several basic assump- 
tions about individual freedom and the “legitimate role of the state” which 
by and large conform to nineteenth century liberal theory. These assump- 
tions are elaborated to include a few constitutional and pluralist doctrines: 
Individuals should be “answerable only to a law which has already been 
enacted and . . . government can properly act only in conformity with 
existing statutes”; furthermore, “the claims of the state on the individual 
cannot be presumed to be prior to those of any voluntary organization or 
of the conscience of the individual.” 

Such criteria make it apparent that the authors are not criticizing 
authoritarianism from the standpoint of any existing non-authoritarian 
governments, although that is sometimes implied in the treatment. Aware- 
ness of this difficulty repeatedly leads to the conclusion that the crucial 
distinction between authoritarian and non-authoritarian regimes lies solely 
in the realm of doctrine. Thus the final chapter “summarizes the philo- 
sophy, tacit or explicit, on which each totalitarian society relates the indi- 
vidual to society and to the state [and] . . . demonstrates how controls 
over the individual in each society flow inevitably from these philosophic 
principles. ...” 

The chapters on communism, fascism and nazism show extensive 
scholarship. There is a slight but perhaps inevitable tendency toward 
unsupported generalizations when dealing with communism. 

The data on communal experiments in nineteenth century America 
is a valuable synthesis of little-known materials. Although it does not uni- 
formly support the assumption that such societies should be viewed as 
politically authoritarian, it does raise again a problem that was indeed 
present throughout the book. For in these “idealistic controlled com- 
munities” as in the lesson the old Eskimo patiently taught Valhajimar 
Stephannson, the authoritarian forces operating on man are those coercions 
he is unable to challenge for cultural as well as political reasons. 


Johns Hopkins University. Harvey WHEELER. 
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The Twentieth Century. By Hans Konn. (New York: Macmillan Com- 
pany. 1949. Pp. xi, 242. $2.50.) 


The title of this volume suggests the challenge faced by the author 
in presenting “a midway account of the western world.” That in the scope 
of two hundred and twenty pages Hans Kohn has been able to provide 
more than a series of semi-vacuous generalizations concerning the problem 
of our times is testimony both to his erudition and his judicious, searching 
mind. 

At some points Professor Kohn abandons the role of historical analyst 
and attempts the role of optimistic prophet, forecasting a cheerful outcome 
of the struggle between the open and the closed societies. Nevertheless, 
in the context of contemporary trends and events, it is fatuous to assert 
that “the mind . . . will not try to coin new slogans, but will preserve, 
amid the ruins, the threatened heritage of civilization, the respect for truth, 
the rule of law, the sanctity of human life, and the regard for the freedom 
of the individual and of the mind” (pp. 71-72). None but the starkest 
realization of the vast shadow that impends will serve to stir the imagina- 
tions and hearts of men to fight the forces that would imprison them. 
No vestiges of an assumption of progress should be permitted to convince 
liberals that history marches at their side any more than with the authori- 
tarians. The battle is joined; its issue is in the balance; and a too-optimistic 
leadership would be a fatal weakness at such a time. 

In a different respect, The Twentieth Century serves to accent the 
present crisis. In the section on the “Disintegrating Forces in Nineteenth 
Century Civilization,” in discussing nationalism, the cult of force, the 
attack upon reason, and individualism, the major dilemmas of modern 
man are presented. Seldom have the issues been more powerfully pre- 
sented. Seldom, for example, has Nietzsche’s philosophical role as the 
appraiser of the awful abyss that lies before man been more effectively 
described. The relevant segments of the picture are put together with a 
brilliant precision that commands admiration. 

In the final section, discussing the “Forces of Reintegration and Re- 
affirmation,” Professor Kohn does not posit forces that will inevitably 
triumph. He rather describes the policies of positive democratic action 
that may save the day, and in this he eschews the weakening optimistic 
note referred to in the second paragraph. This section warrants placing 
Kohn in the ranks of such people as Arthur M. Schlesinger, Jr., who in 
The Vital Center brightened the prospects of a revitalized democratic 
theory and order. Significantly and hearteningly, the reappraisals worked 
by Schlesinger and Kohn have produced a theory of tactics and strategy 
that will greatly assist in throwing back the tide of authoritarianism. 


University of California. Gerorce A. Lipsky. 
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The Lost World of Thomas Jefferson. By DANtet J. Boorstin. (New York: 
Henry Holt and Company. 1948. Pp. xii, 306. $4.00.) 


Here is a fresh and illuminating view of the philosophy of Thomas 
Jefferson and his circle of friends of the American Philosophical Society: 
Rittenhouse, Rush, Barton, Priestley, Peale, and Paine. The publishers 
assert on the dust jacket that this work “may necessitate the rewriting 
of much American intellectual history.” Although such a necessity is 
perhaps not demonstrated, it can be said that Professor Boorstin, a mem- 
ber of the Committee on Social Thought of the University of Chicago, 
has provided many insights into American thought as a whole by a 
perceptive examination of the relationship between the scientific assump- 
tions and the political doctrines of the Jeffersonian tradition. He makes 
explicit what is merely implicit in more impressionistic studies such as 
Henry Steele Commager’s The American Mind (1950). 

The intricacy of the analysis and the contrapuntal skill of the author 
in combining discussion of Jeffersonian principles with issues in con- 
temporary thought must be read to be appreciated. Inter alia, he shows 
how the Jeffersonian conception of God as architect and the world as 
the embodiment of His law and bounty produced both the stability 
and the sense of tension between the individual and the physical 
environment so characteristic of the American mind. He illuminates 
Jefferson’s view of civil liberty by a discussion of his anthropological theory 
of the literal equality yet happy variety of the human species. This 
concept suggested that differences of opinion should be tolerated because 
they represent no real threat to the unity imposed by a common bio- 
logical heritage and the common task of understanding and controlling 
nature. 

The author’s own conclusion seems to be that although Jefferson- 
ianism was an admirable philosophical framework for the early tasks of 
the republic, it lacks profundity and is irrelevant to the present state of 
the nation and the condition of scientific knowledge. If Charles Austin 
Beard were alive today and writing this review, he would no doubt make 
sharp rejoinder. The present reviewer will content himself by admitting 
a feeling of nostalgia for the natural and human situation that once made 
possible the rational spirit and the moral vigor of Jeffersonianism. At one 
point, the author observes, “Jeffersonian Christianity was hardly a rich 
or spacious doctrine; it consisted of little more than the moral maxims 
of Christ” (p. 246). It would be a good bargain if we could trade a few 
of the rich and spacious doctrines abroad in the world today for the moral 


maxims mentioned. 
ARNAUD B. LEAVELLE. 
Stanford University. 
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Zero, The Story of Terrorism. By RoBert PAYNE. Introduction by Pearl 
Buck. (New York: John Day Company. 1950. Pp. x, 270. $3.50.) 


To recognize the roots and ramifications of nihilistic trends in modern 
thought is no doubt important. It is still more important to point out the 
forces in the present world making for nihilism. Above all, it is important 
to proclaim the dignity of humanity and the sanctity of personality. 
Mr. Payne undertakes all three tasks. Yet his book, inadequately docu- 
mented and rather poorly organized, fails. It fails in the main by claim- 
ing too much. He makes Nechayev, a minor Russian revolutionary of 
the third quarter of the nineteenth century, the sinister source of demoni- 
acal destructionism. He sees him as a major influence on Lenin, and 
through Lenin on modern communism. He sees him also as an inspira- 
tion, by indirection, of Hitler. To find nihilism as a central theme in 
the modern teachings and policies of Soviet communism is surely to over- 
emphasize a minor element and to darken counsel. More dangerously, 
Mr. Payne sees nihilist elements in Darwin, in the whole romantic 
movement, in Marx and, indeed, at the roots of most modern thought, 
particularly of the movements which are most characteristc of continental 
thought. He thereby destroys the usefulness of a thesis which, carefully 
contained and stated with precision, would have had real value. 


Johns Hopkins University. Tuomas I. Cook. 


Patriarcha, or The Natural Powers of the Kings of England Asserted, and 
Other Political Works of Sir Robert Filmer. Edited by PETER LAsLetr. 
(Oxford: Basil Blackwell. 1949. Pp. 326. $2.75.) 


This book is one of a series of Blackwell’s excellent political texts. 
It marks the first appearance of Patriarcha in its original form, the first 
complete collection of Filmer’s political works, and, in the introduction, 
the first authoritative treatment of Filmer as a political writer. 

Filmer is habitually the butt of much ridicule, yet if he is so ridiculous, 
why should a writer of Locke’s stature have found it necessary to analyze 
Filmer almost word for word before presenting his own argument? This 
is Peter Laslett’s challenging query. He answers this question and clari- 
fies Filmer’s life and thought in his introduction. He pleads that we not 
be too harsh on Filmer and that we judge him not solely on the basis of 
Patriarcha. 

Filmer’s works passed almost unnoticed when first issued; it was only 
the position of the Tory party between 1680 and 1690 which identified 
them with an important segment of English opinion. The value of 
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Patriarcha consists primarily in its revelation of the strength and persist- 
ence in European culture of the patriarchal attitude toward political prob- 
lems. It was because of patriarchalism, says Laslett, that Locke and Sydney 
had to answer him. After all, it was not only Anglicanism, but also Puritan 
fundamentalism—literally receiving every precept of Moses’ declaration 
of the law to the patriarchal society of the Hebrews—that powerfully 
reinforced the patriarchal tradition of Christianity. 

When Patriarcha first appeared in print in 1680 its thesis had a co- 
gency which it might have lacked at any other time in English history. 
By 1688 the cult of Filmer had become part of the cult of monarchical 
legitimism, and his political principles had become a major obstacle to the 
Whig theory of the Glorious Revolution. 

Laslett points out that Filmer’s psychological assumptions were never 
examined either by Locke or Hobbes and have not subsequently been dis- 
posed of since then. Society for Filmer was natural, not artificial. The 
source of obligation was nature, not consent, and nature was patriarchal. 
However, Filmer’s view of monarchy involved a large amount of historical 
and Biblical criticism, both of which seem to us as impossible as the 
natural history of the same generation. Yet Filmer was important and 
credible in his time, and with the aid of Laslett’s invaluable research we 
can see why. 

Filmer’s explanation of political authority is not satisfactory, but 
neither is that of Locke, or even Rousseau. The era of the last two Stuart 
kings may have obscured the little-entertained proposition that the most 
formidable opposition to monarchical divine-right theory came not from 
Locke, Whiggism, and liberalism, but rather from the democratic-popular 
authority thesis of Bellarmine and Suarez. It is this thesis which Filmer 
recognizes as his most serious enemy and which he specifically seeks to 


destroy in Patriarcha. 
A. T. BouscaREN. 
University of San Francisco. 


The Economic Role of the State. By Wittiam AyLott Orton. (Chicago: 
University of Chicago Press. 1950. Pp. x, 192. $3.00.) 


Twentieth Century Economic Thought. Edited by GLENN Hoover. (New 
York: The Philosophical Library, Inc. 1950. Pp. xiii, 819.) 


When Professor Orton delivered a series of lectures at the University 
of Chicago in 1948, he chose as his theme the importance of a “recurrence 
to fundamental principles,” the area of reference being the interaction of 
politics and economics in a democratic enterprise society. The volume 
under review is a revision of his lectures. 
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The skeletal reasoning of the book can be briefed in the following 
terms: (1) the aim of the founders of the American adventure was the 
full development of the free personality in a free society; (2) this aim 
cannot be realized in a society in which the state is a positive agent in 
promoting the material enrichment of individuals and groups; (3) the 
development of the free personality among individuals requires “the 
elimination of coercion from all normal situations of social life,” whereas 
the use of the state as an active “planning” instrument necessarily involves 
coercion, and “the increase of coercion is too high a price to pay for no 
matter what collective ends”; (4) it is admitted that “there is plenty 
of practical coercion in industrial society” by private associations, but this 
can be tolerated, as against the undesirable “legalized coercion” of the 
state, which degrades and destroys the free, autonomous personality; 
therefore, (5) “the criteria and goals of state action should be primarily 
moral rather than economic.” The accomplishment of this will require a 
reversal of current trends toward “statism” in all its economic forms, the 
restoration of open markets, and an affirmative commitment to entrust 
the functional organization of human welfare to individuals and private 
associations, with the coercive power of the state under strict limitation 
and its economic role confined to measures of minimum security that are 
almost universally recognized as morally right and, therefore, interpreted 
as voluntary acts. 

It is worth noting that the fundamental principles to which Professor 
Orton is attached always turn out under examination to be the funda- 
mental principles of an eighteenth-century society. He is not disposed 
to appraise critically the possibility that these so-called principles are 
relativistic. He does not examine the differences between the conditions 
of human society in 1750 and in 1950 to see whether they have validity 
in shaping new “principles.” As a result, he is critical of the evils that 
follow when individuals tormented by a fear born of insecurity turn to 
the state for protection (as in 1933), but he does not consider the condi- 
tions in which that sense of insecurity breeds. What makes his position 
particularly challenging (and brings his argument closest to Hayek’s) is 
that his “fundamental principles” constitute not a philosophy of thought 
but a philosophy of action. And he is led into dubious rationalizations 
when he buttresses his argument for the moral role of the state by refer- 
ences to the ethical foundations of the private-enterprise economy. 

In any event, the reader who is willing to wrestle with this somewhat 
difficult text will probably find his mental processes irritated. It is un- 
fortunate that the author’s reasoning is presented in a prose enlivened by 
that special kind of lecture-platform coyness that withdraws in a pendant 
parenthesis three-fourths of what it offers in a prefatory declaration. 
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Professor Hoover has edited an exasperating book. His announced 
objective is to present a volume on current economic problems written by 
professional economists for informed general readers. What emerges is an 
unorganized collection of essays on a variety of topics, extending in range 
of quality from very high to abysmally low and marked by the absence 
of a firm editorial aim and a ruthless editorial pencil. The lack of the 
strong leadership that alone can salvage any symposium is evidenced 
repeatedly. No effort is made to organize the book around a central core 
that would give the selected group of readers a basis for relating the book’s 
material to the world in which they live. The contributions are presented 
in alphabetic sequence of authors’ names, which results in discussion of 
the issues related to the fluctuating value of the dollar before discussion 
of the business cycle, of economic imperialism before international eco- 
nomic policies, and of social security before presenting the elements of 
insecurity in our economy. The only essay on taxation is exclusively 
devoted to an exposition of the ideas of Henry George. A number of con- 
tributions of high quality make the deficiencies of some of the other 
chapters even more frustrating. 

The editor urges random dipping into chapters following the lure 
of subject interest. But the reader whose interest is aroused cannot erase 
the wish that the volume had been organized around the core of full 
employment and how to achieve it, as one possible cohesive principle, 
or around the themes of how our economy functions, what are the current 
problems, and what are the alternatives for dealing with them. It is dis- 
concerting to discover, as the editor admits in his prefatory remarks, that 
some of the contributions reveal a genuine desire to instruct the informed 
general reader, while others are pitched at a level closer to the interest 
and capacity of a professional economist. There is a genuine need for 
a good handbook for the layman, but this volume does not serve the 


purpose. 
MELvIN ANSHEN. 
Indiana University. 


Government by Decree: A Comparative Study of the History of the 
Ordinance in English and French Law. By Marcuerite A. SIEGHART. 
With a foreword by C. K. Allen. (London: Stevens & Sons. 1950. 
Pp. xxix, 343. Thirty shillings.) 


This volume is intended to demonstrate the thesis that administrative 
efficiency in modern government can be reconciled with the preservation 
of personal liberty based upon Dicey’s rule of law oniy through an increase 
in judicial control of administrative action. The latter in turn can be made 
effective through a separation and rationalization of administrative adjudi- 
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cation in a hierarchy of administrative tribunals, culminating in a court 
of appeals analogous to the French Council of State. These courts must, 
it is argued, be separated from what is called in France the active admin- 
istration, and should be open to any private party who felt himself 
aggrieved by any action of the latter. 

In format, the book consists of four sections. The first is the Foreword 
by Professor C. K. Allen in which he expresses reluctant agreement with 
the thesis, providing the tribunals proposed adjudicate as the regular courts 
do by not looking beyond the interests of the parties in the case before 
them. The second and third sections are histories of the English and 
French ordinance powers, respectively. They cover familiar ground and 
can be ignored by readers having an acquaintance with the subject without 
losing the thread of the argument. The fourth section is a restatement 
of the thesis in the form of conclusions. 

The book suffers from three principal faults: the assumptions upon 
which the thesis is based are not defined or discussed; the alternatives to 
judicial control are not treated; and no effort is made to examine the con- 
sequences of the reconstruction proposed in terms of the forms of ad- 
ministrative action presently employed. 

With regard to the first, it is repeatedly said that only judicial control 
can protect the individual from the inevitable tendency of government 
to destroy his liberties. The fact that other institutions have played a part 
in resistance to royal and executive despotism goes unrecognized. Nor 
is there the slightest awareness of the existence in modern society of 
aggregations of political and economic power other than the state which 
endanger personal liberty—the protection from the control of which has 
not been the most notable success of the judiciary. One may also question 
the author’s tacit assumption that there is something about the judiciary 
which makes its decisions on questions of vires factual and objective, 
while a decision on the same subject by a civil servant will reflect a sub- 
jective political bias. Certainly this doubt is justified when the author 
suggests that such questions as the necessity for, or expediency of admin- 
istrative rules should be submitted to judicial review (p. 131). 

Recent improvements in parliamentary control over statutory instru- 
ments are dismissed as useless. The control by Parliament of other forms 
of administrative action is unmentioned. Yet the history of Parliament, | 
its responsibility as the creator of these agencies, and democratic theory all 
suggest this as an alternative worthy of exploration. 

Finally, it is assumed, again without examination, that administrative 
action in all its various manifestations of licenses, permits, rules, orders, 
sanctions, etc., can and should be reduced to the prototype of adversary 
court procedure. Certainly among the reasons for creating new admin- 
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istrative bodies rather than enlarging the jurisdiction of existing courts are 
the necessity for finding different ways of accomplishing new tasks, and 
the need to bring to bear specialized knowledge of various kinds in their 
performance. Administrative action would lose most of its effectiveness if 
it were reduced to a standard formula administered by an omnicompetent 
administrator-judge. Perhaps this is the end desired. If so, it should be 


argued on its merits. 
Foster H. SHERWOOD. 
University of California at Los Angeles. 


Living Law of Democratic Society. By Jerome HAL. (Indianapolis: Bobbs- 
Merrill Company. 1949. Pp. 146.) 


This book by the author of the classic Theft, Law and Society (1935) 
is one of the best analyses of modern conceptions of law. Professor Hall 
is no legal positivist or skeptic. Although recognizing that there are many 
gaps in the legal system, that legal rules are often vague and ambiguous, 
and that judges have an exercise the authority or power to modify legal 
rules, the author, none the less, is not a member of the school of juris- 
prudence which looks upon traditional theories with extreme skepticism. 
He does not believe that law is subjective, that the judges enjoy uncon- 
trolled caprice, or that “it is impossible to generalize legal meaning beyond 
the confines of each particular decision.” We must take account, he 
states, of the “core of certainty” of legal rules as well as of their vagueness, 
of their “univocality when defined in many decisions as well as of their 
ambiguity,” of the common psychological processes of judges as well as of 
their individual differences. Basic ideas endure, says Professor Hall, and 
institutions are characterized by inertia. These considerations “assure 
sufficient certainty in the legal process.” Professor Hall is not, therefore, 
what Jerome Frank would call a rules skeptic. 

Nor is he what Judge Frank would call a fact skeptic, for Hall 
believes in the substantial reliability of our normal processes of cognition 
when “painstakingly applied to facts and language.” Although fact-find- 
ing is admittedly difficult, none the less “the validity of the opinion that 
relevant factual truth can usually be discovered in sufficient degrees for 
the practical purposes of the legal order remains unimpeached.” The 
legal order is not a chaos; however, it would be a chaos if correct fact- 
finding were mostly a matter of chance. 

Professor Hall takes his stand, as is seen from the above remarks, 
on common sense. He does not look for the rigors of the scientific method 
in the legal process. Legal method “is only the more or less rational in- 
strument of particular societies,” based on the belief that “wise policies 
can be discovered, and that substantially correct factual determinations” 


can be reached. 
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There is much in Professor Hall’s book ti:at is worthy of serious con- 
sideration and lengthy analyses; e.g., the belief he shares with the late 
Professor Felix Kaufmann that value judgments can be “true”; his belief 
in intuition and his acceptance of a coherence theory of ethics; his belief 
in moral progress; the differences to which he points between democratic 
and dictatorial law; his belief that “legal experience is moral experience”; 
his rejection of Von Ihering’s assertion that law is minimum ethics; his 
tendency to identify democracy with self-rule. The author is at home 
equally in philosophic inquiry and in legal methodology; his book is a 
notable contribution to legal philosophy. 


: ; Mitton R. Konvitz. 
Cornell University. 


Ivan the Terrible. By HANs von Eckarpt. (New York: Alfred A. Knopf. 
1949. Pp. xi, 421. $5.00.) 


Stalin. A Political Biography. By Isaac DEuTscHER. (New York and Lon- 
don: Oxford University Press. 1949. Pp. ix, 600. $5.00.) 


The scope of these life stories of two Russian despots is far broader 
than that of any conventional biography. Hans von Eckardt, courageous 
pathbreaker for the social sciences in Germany, and Isaac Deutscher, a 
close observer of continental communist movements before he became 
a staff member of leading British periodicals, have both given a highly 
original account of the stormy times in which the lives of Ivan IV and 
Joseph Djugashvili were cast. It has rightly been claimed that political 
science should devote its investigations more fully to the relationship 
between leader and led. Here are two books that offer invaluable studies 
of political leadership by combining painstaking historical research with 
psychological insight and the breadth of political and sociological under- 
standing. 

The over-all conclusion suggested by a comparison of the books is of 
course not a new one: that in spite of a most radical revolution, replacing 
entirely old ruling classes and elites, the pattern of wielding power in 
Muscovy has remained essentially the same, whether the Kremlin is oc- 
cupied by the dictatorship of the proletariat or a divine-right Renaissance 
tyrant. 

Professor Eckardt’s book makes abundantly clear the extent to which 
Ivan “created the original model of the autocracy which was copied and 
found living embodiments in later centuries” (p. 239). The chapter on 
the oprichnina, the domain of personal power which the Czar cut out 
for himself within the feudal society he inherited, is a complete and highly 
instructive case study of a totalitarian state and a wasteful bureaucracy. 
Why it is the destiny of Russian history that a man of action should 
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always become a despot, why in Russia terror (groza) became an early 
and generally accepted attribute of supreme power and prestige—these are 
explained by the many contradictory traits in the character of a nation 
whose position between continents and civilizations was to remain forever 
unsettled and hence insecure. 

At times the parallels between Ivan’s and Stalin’s rule become 
almost harassing. Whether their country with its wealth and energies was 
to be a continuation of Europe or an anti-Europe, neither of them has 
ever been able to decide. In both books the authors ask what would 
have become of a precarious national unity, threatened by discontent 
from within and invasion from without, had there not been the assertion 
of an omnipotent and ominiscent “magic” leadership. 

In terms of truly biographical material, Professor Eckardt is able to 
present a far more believable and psychologically detailed analysis of the 
abysmal soul of the sixteenth-century Czar than Mr. Deutscher provides 
for his portrait of our enigmatic contemporary. By judicious use of the 
few available sources, and by an admirably diligent search for every dull 
word Stalin has ever written or uttered, the author succeeds in presenting 
at least a “political biography” far superior to such earlier attempts as the 
panegyric of Barbusse or the hate-inspired palinode of Souvarine. Yet 
the book seldom brings to life (and then rather for the beginnings of 
Stalin’s career) the man alive today on Red Square. 

The reader who might regret the unavoidable lack of psychological 
“insight” is amply rewarded by Mr. Deutscher’s gifts as a sociologist of 
revolutions and of bureaucracy, as an “expert witness” on Marxist-Leninist 
theory, and as a historian of the major political and ideological battles 
fought in twentieth-century Europe. The only parts of the book lacking 
in originality deal with the tergiversations of Russian foreign policy since 
the rise of Hitler. There the narrative, however dramatic, adds little to 
the collection of perplexing documents which the major governments have 
made public. 

The paramount differences between the two rulers are shown clearly 
from the author’s conclusions. When Von Eckardt tries to determine 
Ivan’s service to history, he sees only fragments, ideas and plans left by a 
despot who was a dreamer and thinker but not an organizer, a warrior or 
a systematic legislator. Stalin, in Deutscher’s words, has been “both the 
leader and the exploiter of a tragic self-contradictory but creative revolu- 
tion” (p. 569) while, by contrast, Hitler was but the leader of a sterile 
counter-revolution. 

Will then the better part of Stalin’s work outlast Stalin himself as 
the better parts of the work of Cromwell and Napoleon have outlasted 


them? 
Henry W. EHRMANN. 


University of Colorado. 
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My Three Years in Moscow. By Water Bepett Smitu. (Philadelphia 
and New York: J. B. Lippincott Company. 1950. Pp. 335. $3.75.) 


Mr. Smith follows along a well-traveled road with this report of 
personal and professional experiences behind the Iron Curtain. The per- 
sonal anecdotes about the running of an American embassy in a “People’s 
Democracy” offer fuel for after-dinner conversation. Such offerings as the 
report on American traitors have a unique interest because of the source. 
The report on the vestigial importance of organized religion in the USSR— 
after thirty years of counter-propaganda—give a lesson upon which the 
author might have elaborated more fully. His firsthand report on the 
Moscow Conference no doubt will be considered of historical value. The 
same can be said for the negotiations concerning the Berlin blockade. Like- 
wise, Mr. Smith’s personal work and experiences connected with the 
publication, distribution, and general reception of the magazine Amerika 
and with the Voice of America programs are valuable. 

Permeating Mr. Smith’s report are constant reminders of the dogmatic 
intransigence of the Russian ruling elite. The efficient grip which this 
elite exerts upon the “people,” resulting in a separation between people 
and governing clique is well emphasized. The leaders are using the revolu- 
tion as a weapon of Russian imperialism—to spread Russian influence 
abroad and, concomitantly, to whip the Soviet peoples into a frenzy 
of fear and hate for the West. Secondly, Mr. Smith’s book uncovers signs 
of real Russian weakness and ineptitude, and impotency which lives in a 
milieu of unhappiness and individual and group frustration. Mr. Smith 
paints Russia as unhappy and sick, and ruled by an elite group which is 
losing the support it might once have enjoyed from the masses. The 
three years in Moscow of Ambassador Smith involved the gathering of 
evidence to support these underlying theses. It seems to the reviewer that 
the one prominent note of optimism—probably unintentional on Mr. 
Smith’s part—was provided by the success with which the author proved 
the last of these theses. His success in providing this optimism for Amer- 
icans might have been enhanced by the stilted “state department” style 
which he uses. It reflects a calm self-righteousness and an amazing self- 
confidence which, incidentally, was more seemly when displayed by Mr. 
Sumner Welles. With Ambassador Smith it borders on smugness. 

Mr. Smith quotes at length from earlier, largely nineteenth-century 
opinion regarding Russia. One has the impression that he took a quick 
course in Russian history—one filled with the stock generalizations—and 
then went to Moscow to verify what he already believed. He seems to 
have found nothing which he had not expected to find. 


Lewis and Clark College. L. Eowaap SHUCK, JR. 
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Democracy in France. The Third Republic. By Davin THomson. (New 
York: Oxford University Press. 1949. Pp. 283. $3.00.) 


Many Frenchmen who hoped for some sort of brave new France 
after World War II are disappointed that the Fourth Republic is so much 
like the Third. “Plus ca change .. .” runs the French proverb, and indeed 
it seems that in many respects the Fourth Republic is very much the 
same thing. To the Anglo-Saxon student of French government this is 
a great convenience, for French politics seems baffling enough as we have 
always known it. On the whole, it is a relief to find that the puzzle 
has not completely changed its shape. 

This is said to warn the reader that he cannot afford to ignore this 
book, even though its subtitle correctly states that it deals with the Third 
Republic. The mere fact that it is now reissued, having appeared first 
in 1946, is a sufficient guarantee that it casts a bright, clear light on the 
working of French political institutions. It deals with the basic substance 
underlying government and parties: the revolutionary tradition, the social 
patterns of the community, the problems of democracy from 1870 to 
1945, and the immediate difficulties that have beset France since liber- 
ation. 

Despite its large subject matter, it is a small book. English scholars 
have an enviable knack of discussing big subjects with compactness and 
precision; American scholars usually have a tendency to write a book as 
big as the subject, at times even larger. This study may be fairly and 
favorably compared with an earlier masterpiece of compression and 
penetration, G. Lowes Dickinson’s Revolution and Reaction in Modern 
France, last reprinted nearly twenty-five years ago. Mr. Thomson wrote 
too soon to take advantage of an equally illuminating small book by an 
American scholar—Gordon Wright’s The Reshaping of French Demo- 
cracy, which appeared in 1948. Since his principal subject is the working 
of the Third Republic, Mr. Thomson is not injured by the lack of op- 
portunity to make use of work that has been done since 1945 and 1946. 

The book possesses all the merits that have been suggested, and in ad- 
dition is written in a style that constantly approaches, and often achieves, 
brilliance of expression. The author has a discriminating taste in Gallic 
wit, and quotes with force and point from French writers and statesmen. 
He also possesses a pretty wit of his own, which is used with admirable 
restraint to illuminate his subject, never to confuse or obscure it. Any 
student who wishes to understand French politics from an analysis of its 
fundamental and enduring aspects, can learn it from this book with 


interest and pleasure. 
Puiuie W. Buck. 
Stanford University. 
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The Government of the Soviet Union. By SAMUEL N. Harper and RoNALD 
TuHompson. (New York: D. Van Rostrand Company, Inc. 1949. Sec- 
ond Edition. Pp. xiv, 369. $3.75.) 


Anyone looking for an up-to-date textbook on the Soviet Union will 
find Professor Thompson’s revision of Harper’s standard text a welcome 
sight. So much of the available literature on the USSR is biased that 
an objective text is hailed with enthusiasm. It is only fair to Dr. Thomp- 
son to say that this edition is more than a pro forma revision; it is 
practically a rewriting. 

The treatment of the subject is, in general, conventional; the topic 
headings and their order are the standard grouping as given in the 
customary course on the government of the Soviet Union. The main 
criticism one can find with the treatment of the subject is its brevity. The 
authors take only 298 pages to tell the story of Russia and the Soviet 
Union. What the book may lack in length it makes up in penetrating 
analyses, leaving the impression that it is devoted more to politics than 
to the structure of the Soviet government. 

One of the outstanding parts of the book is the annotated bibliography 
‘ covering all phases of the subject. Two other appendices are a diagram 
of Soviet government, which is none too clear, and the Constitution of 
the USSR as revised in February, 1947. 


, , ELtsworTtTH E, WEAVER. 
University of Utah. 


Law and the Executive in Britain; A Comparative Study. By BERNARD 
ScHWaRTz. (New York: New York University Press. 1949. Pp. viii, 
388. $5.50.) 


Political scientists and jurists have been coining phrases for the past 
twenty years to describe the expansion of administrative functions and the 
corresponding extension of administrative authority which is one of the 
most striking characteristics of the state in the twentieth century. The 
jurists’ phrases have been the harsher: “the new despotism,” “bureaucracy 
triumphant,” and other similar names have been applied by them to 
what political scientists have called “the administrative state” or “the 
social service state.” Journalists and politicians have been defending or 
attacking “the welfare state,” another name for the same general 
phenomenon. 

Bernard Schwartz has performed a real service in making a compact 
review of such landmarks in the study of this development as The Report 
on Ministers’ Powers (Cmd. 4060, 1932), Administrative Procedure in 
Government Agencies, the report of the committee appointed by the 
United States attorney general (Sen. Doc. no. 8, 77th Congress, Ist 
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Sess., 1941), and various studies published by Sir Cecil Carr, C. K. Allen, 
W. A. Robson, Dean Roscoe Pound, and many others. So intricate 
a subject hardly yields to summary, but the reader who gives Mr. 
Schwartz’s book close attention can bring his knowledge up to date on 
the most important analyses which have been made of the legal impli- 
cations of the growth of administrative authority. 

The viewpoint expressed in the study wavers between the severely 
critical outlook of the lawyer and the more sympathetic standpoint of the 
political scientist. Jurists have nearly always regarded the increasing 
authority of the administrative tribunal and the rule-making powers of 
administrative departments with alarm and even hostility. This attitude 
runs all the way back to the fears which Dicey expressed in the intro- 
duction to the eighth edition of The Law of the Constitution, published 
in 1920. Indeed, it is not exaggerating to say that the maintenance of the 
rights and liberties of the citizen in the twentieth century will depend 
very largely on the success with which administrative procedures, which 
have far-reaching effects on daily life, are made responsive to public 
opinion and responsible to scrutiny by both legislative and judicial 
authorities. 

Although it is possible to differ with some of Mr. Schwartz’s inter- 
pretations, the substance of the book is valuable and useful. Beginning 
with a chapter on the development in general, succeeding chapters in- 
vestigate the procedures of delegated legislation and the checks imposed 
upon the process, and analyze the tests imposed by the courts upon 
rule-making powers and the decisions of administrative tribunals. An 
attentive reader who does not slight the footnotes will also learn much 
about the literature of the subject. Frequent comparisons and contrasts 
between Great Britain and the United States are fruitful to the American 
student. 

Mr. Schwartz is somewhat influenced by the bias of the lawyer. At 
times his analysis appears to be unduly hostile to administrative authority. 
His first chapter, for example, is entitled “Executive Power and the Dis- 
appearance of Law.” Nevertheless, the study is careful and thorough. 
Appropriately enough for a subject which is full of intricacies, he does 
not reach final judgments; he devotes his final chapter to a discussion 
of executive power in emergencies. 

The book’is worth the careful attention of every political scientist 
who is concerned with the widening range of administrative authority— 
and if that be a restriction, it eliminates very few students of the modern 
state. As Mr. Schwartz remarks in his preface, “American knowledge 
should go beyond Lord Hewart’s The New Despotism”; and this study 
does much to traverse the events and the writings since 1929. 


Stanford University. Puitip W. Buck. 
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Central Eastern Europe. By JosepH S. RouceK and AssociaTes. (New 
York: Prentice-Hall, Inc. 1946. Pp. xii, 683.) 


The aim of this book is to “synthesize, summarize, and reinterpret 
available knowledge” about the countries that are located between the 
Baltic, the Black Sea and the Mediterranean, including the Soviet Union. 
The book is divided into two main parts. One discusses the historical 
background of these countries and the other analyzes the contemporary 
situation in terms of its political past. 

The material presented is primarily relevant to the political history 
of each country. Hence the political events of the past and present 
generally are well covered. However, a number of chapters lack a struc- 
tural analysis in terms of social stratification and social conflicts which 
would explain the ideologies of various strata as well as the political 
restlessness and instability of this area. A worthy attempt in this direction 
is made in a few chapters, such as those on Poland and Russia. Perhaps 
an analysis of such basic problems as the rural-urban conflict, the role of 
the military, of the bureaucracy, of the intelligentsia, of the land-owning 
gentry, of the church, of the industrial and agricultural proletariat and 
especially that of the land-owning peasantry, which are common to the 
whole area, could best be presented in a few separate chapters that would 
cover this whole region. Economic aspects of the area are treated in 
this way (chap. xxxi). 

The first printing of this book was in 1946 and the third in 1948. 
This may be the reason for some contradictions. In 1946 there was still 
much optimism about the Soviet role in international politics, and espe- 
cially about Russia’s relations with its neighbors in Central and Eastern 
Europe. It was claimed that all Russia wanted was the security of its 
own borders and to be left in peace to develop its great resources. It 
was said, for instance, that Soviet sovereignty will be “much more tolerant, 
more constructive and less oppressive than the German yoke” (p. 451) 
because of Russia’s “settled purpose to obtain cooperation by mild measures 
in the establishment of a solid bloc of friendly states” (p. 614). By 1948, 
however, it became apparent to the authors, that the foreign policies of 
the Soviet Union stem not so much from an externally determined “search 
for security” as perhaps from an internally conditioned need to expand 
the Soviet form of government over as large an area as possible. This was 
already indicated in Soviet treatment of the Baltic countries, as shown in 
chapters v and vi of this book, and also in Soviet treatment of that part 
of Poland which the Soviet Union had occupied as a result of the Soviet- 
Nazi pact of 1939, shown in chapter xviii (pp. 411-412). How basically 
the same principles of control and of Sovietisation have been applied 
to other countries in this area is shown in the last chapter of the book 





























BOOK REVIEWS AND NOTICES 479 


in which Roucek discusses Soviet strategy of conquest and Soviet tech- 
nique of coup d’état (pp. 667-671). In the next printing these inconsist- 
encies should be eliminated. 

The great merit of the book is in the considerable amount of useful 
and informative material about countries which are “crucibles of world 
wars,” but about whose problems many responsible scholars and political 
leaders still think as did Prime Minister Chamberlain when he spoke 
about “a quarrel in a faraway country between people of whom we know 


nothing.” 
Dinko Tomasic. 
Indiana University. 


The Decline and Fall of British Capitalism. By Kerry Hutcuison. (New 
York: Charles Scribner’s Sons. 1950. Pp. xiv, 301. $3.50.) 


A very good case can be made for the writing of recent history by 
journalists, whenever the journalist is as conscientious and as well in- 
formed as Keith Hutchison. This book is vividly and clearly written; 
at the same time the author is judicious in analysis and careful in handling 
facts. Even the title, which might provoke opposition, is justified by the 
book. Its real meaning is that Britain is committed to a socialist experi- 
ment. Economic planning, until it is unmistakably proved to be a failure, 
will be continued by the Labour party so long as it remains in power 
or by Conservatives whenever they regain a majority of the voters and 
the House of Commons. 

This general thesis is set forth in the five parts into which the 
author groups his nineteen chapters. “Diminishing Returns, 1880-1900” 
is devoted to a discussion of the loss of the dominant position Britain held 
in world markets during the nineteenth century. The period from the 
turn of the century to the outbreak of World War I is characterized 
as an Indian summer of capitalism, in which strains were developing but 
were not fully perceived or understood. The next two sections deal with 
the problems which beset Britain in the years between the two world 
wars. In the last section the author calls World War II “one war too 
many” and makes a few cautious predictions concerning the future. 

The emphasis throughout is on economic history, but the political 
consequences of economic situations are quite fully explored. The politics 
of the period is deftly handled. The story of the rise of Labour, the 
decline of Liberalism, and the tempering of Conservatism is told in suffi- 
cient detail to be clear to the American reader. The account of imperial 
and foreign policy is reduced to a minimum; perhaps it is cut down too 
much to suit the taste of scholarly readers. Mr. Hutchison has learned 
from long residence in the United States to explain things fully enough 
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to the American. He avoids the pitfall of casual allusion to leaders 
or policies which is frequently baffling to persons not educated in Britain 
or not attentive readers of British newspapers or periodicals. 

Anyone who wishes to understand the background of the present 
political situation in Britain, where narrow margins of majority in the 
House of Commons produce frequent headlines in American newspapers, 
can hardly do better than to read this book attentively. Indeed, anyone 
who wishes to understand the nature of “the welfare state” is well advised 
to read this account of its appearance. The story is told with impartial 
care, and relevant facts are marshalled with accuracy. The problems 
faced by Britain are analyzed with candor and force; the policies aimed 
at meeting them are summarized without bias. This solid substance 
is set forth in an easy and pleasant style, spiced with apt quotation and the 
author’s own wit. Finally, the book is admirably indexed and the list 
of books (pp. 273-278) is a useful short bibliography for the student who 
wishes to pursue further study. 

Puiuip W. Buck. 


Stanford University. 


Freedom and Planning in Australia. By A. CAMPBELL GARNETT. (Madison: 
University of Wisconsin Press. 1949. Pp. x, 331. $4.00.) 


Australia remains to many Americans a legendary land of sheep and 
fabulous fortunes. Mr. Garnett, an Australian turned American, brings 
the legend into sharper focus (it is not without foundation) and makes 
available to us a wealth of pertinent information about contemporary 
economic planning in the land “down under.” Australia’s distinctive 
political development is well presented in the opening chapters. Those 
who came to Australia, from the gold rush of 1851 on, found it not the 
fabled land of opportunity but a country governed by and for a firmly 
entrenched landed gentry. It was this situation, the author tells us, 
which gave its radical and dynamic character to Australian politics in 
the latter half of the nineteenth century. 

However, the record of political and economic reform since 1900 
has been neither particularly radical nor strikingly dynamic. On the 
contrary, one reads about the rise of the Labor party, the battle with 
the depression, labor arbitration, expanding social services, and employ- 
ment policy in successive chapters with the growing feeling that the con- 
servative forces in Australia have adapted themselves to the changing tides 
of political battle without ever quite being unhorsed. Upper legislative 
chambers, state and national, have been fortresses of conservatism. Labor 
governments in the depression were reduced to budget-balancing and 
economy policies which left 25 per cent of the working population un- 
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employed in 1933. Industrial arbitration through special courts, in use 
since 1906, may have prevented many strikes, but it has also crystalized 
a “basic wage” which has been slow to keep pace with the cost of living. 
Even the widely heralded social services are on a most modest scale, and 
the health insurance plan has been rendered largely ineffective by the 
opposition of the medical profession. Public education, particularly beyond 
elementary schooling, lags far behind the United States. The excellent 
chapter on employment policy, however, suggests that Australian eco- 
nomic thinking has advanced far since depression days and may be more 
solidly founded than any comparable American policy. Chapters on state 
socialism, nationalism, and underlying concepts and attitudes complete 
the author’s work. Three additional chapters written by leaders of the 
major political parties set forth the several party programs. There is a 
useful bibliography and index. 

On the whole, the book is an able exposition of Australian political 
economy. The author shows an economist’s abhorance of something 
repeatedly labled “political interference,” and he has a questionable 
faith in independent boards for managing state economic affairs. He 
occasionally relies on surprisingly old data or recites one authority at 
great length. But whatever its minor shortcomings, this is a valuable 
addition to the literature and can be read with profit by Americans 
engaged in or debating expanding fields of public service. 


Stanford University. Ropert A. WALKER. 


The New World of Southeast Asia. By LENNox A. MILLs and AssociATES. 
(Minneapolis: University of Minnesota Press. 1949. Pp. vii, 445. 
$5.00.) 


This volume is intended to open up for the general reader, and for 
the university student, a series of subjects hitherto left largely to the 
articles and books which specialists produce for each other’s edification. 

The book includes a discussion of the intricate situation of each 
country concerned by a competent specialist and also a general discussion 
of problems common to the whole area. There is adequate historical 
background included, especially regarding the prewar situation and the 
profound and lasting impact of Japanese conquest upon the white man’s 
position in Southeast Asia. 

The articles in this book are all written with authority, but with wide 
variations in style and point of view, and in degree of insight and pene- 
tration. The editor presents an able discussion of the interaction of cul- 
tures and of the grave problems involved in the attempt to transfer 
Western political contrivances to a feudal-minded Oriental milieu. He 
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traces the new nationalisms of the East to their deep roots, far below 
the surface phenomena of communist agitation. The impact of China 
and India upon Southeast Asia is well brought out, and the role of the 
region’s exports in balancing Europe’s trade with North America in 
normal times is sufficiently indicated. Britain’s policy toward Burma is 
criticized as too liberal, but this criticism does not seem to be borne out 
by Dr. Cady’s excellent analysis of Burma’s development—an analysis 
which will introduce many readers to a new and fascinating world. The 
viewpoint of the editor’s chapter on Malaya is also rather conservative 
and “official”; one wonders, for instance, if the British public’s alleged 
“pacifism” was the reason for the failure to develop a native army in 
Malaya prior to World War II. 

The chapter on the Philippines is rather disappointing but Professor 
Micaud’s account of the troubles of French Indo-China is very valuable; 
many readers will understand for the first time the vital place of Indo- 
China as the keystone of the whole French Union. The section which 
deals with Indonesia’s turmoils is illuminating. 

The concluding discussion of the economic aspects of the life of 
Southeast Asia is more adequate than the consideration of international 
relations at the end of the book. Such minor and inevitable unevenness 
does not essentially impair the general excellence of the work and its 


prospective usefulness. 
Cuar_es W. LIGHTBODY. 


University of Saskatchewan. 


Island Administration in the South West Pacific. By Cyrit S. BELsHAw. 
(London and New York: Royal Institute of International Affairs. 


1950. Pp. viii, 158. 3 maps. $2.50.) 


The Japanese occupation of Pacific possessions of the western allies 
during World War II awakened interest in these areas. First there was 
Dr. Lucy Mair’s Australia in New Guinea (reviewed in this Quarterly, 
December, 1949), and now Mr. Belshaw, formerly an official in the 
Solomon Islands, has provided an account of Island Administration in the 
South West Pacific. This work is devoted to a survey of the situation in 
the Solomons, a British protectorate, New Caledonia, a French colony, 
and the New Hebrides, an Anglo-French condominium. 

Only in New Caledonia is there anything like a large white popula- 
tion, where there are 18,510 whites to 60,184 natives. In the New Hebrides 
there are 1,100 to 43,000; in the Solomons there are only 150 whites to 
94,300 natives. In view of this disproportion it is perhaps not surprising 
that Mr. Belshaw is able to say that most government officers know little 
of native life. As a result, the opinions of the Church and commercial 
interests play a disproportionate part in the development of policy. 
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Perhaps the most complex administration of all is that which exists 
in the condominium. By and large, it is true to say that every official has 
to be duplicated and every local decision has to be sanctioned by both 
London and Paris. This does not mean, however, that the British and 
French policies in the New Hebrides are the same: the French made use 
of indentured Asiatic labor, although this was forbidden by the British. 
From the point of view of securing respect for the law the condominium 
has not been outstandingly successful. So far as the natives are con- 
cerned, “the Government writ runs only in the areas which have been 
pacified by missionary activity and propaganda. .. .” There is no single 
system of law which applies to all foreigners, for each resident commis- 
sioner has sole responsibility for his own nationals in respect of national 
policy and law. 

Mr. Belshaw points out that British prewar policy did nothing to 
create a loyalty among the natives; nevertheless only one, throughout the 
occupation, became a traitor. Today there is a certain amount of unrest 
in the New Hebrides and New Caledonia as well as in the Solomons. 
This the author attributes to the policy pursued by the American oc- 
cupation authorities and troops. The Americans distributed largesse, and 
the loyalty to the Americans that this produced was “deliberately ex- 
ploited by certain sections of the American troops and, more seriously, 
by senior officers.” Some, apparently, went so far as to establish liaison 
with discontented elements and “explained away British and French 
reforms as insincere sops.” 

Mr. Belshaw makes one or two points which are of importance for 
any Western power responsible for administering a native territory and 
assisting its inhabitants to acquire responsible government. In the first 
place, “no European value should be imposed upon a native com- 
munity simply because it is a European value.” On this ground he 
criticizes the activities of the South Pacific Commission. He believes that 
its activities are too technical and ignore sociological developments. An- 
other thing that derives from this work is that a belief in democracy as 
proclaimed in the civilized West can be overdone. The Melanesians 
apparently believe in unanimity and would rather not decide upon a 
project if there is going to be dissent. Nevertheless, the tendency has 
been to introduce and to insist upon the majority principle. 

Mr. Belshaw points out that political development is most advanced 
in the Solomons. If Mr. Belshaw is himself a typical example of the 
local official, this is not in any way surprising, for here is a man who 
perceives the difficulties and tries to overcome them in the light of native 
understanding. 


University College, London. 


L. C. GREEN. 
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Negroes in American Society. By Maurice R. Davie. (New York: McGraw- 
Hill Book Company. 1949. Pp. ix, 542.) 


This is the most comprehensive book the reviewer has ever read on 
the subject. It is well written, interesting and easy to read. 

Chapter i captures the Negro in Africa and brings him to this 
country as a slave. Chapter ii deals with him as a slave in this country. 
Succeeding chapters cover the Negro’s life in America since emancipation, 
dealing with his status, handicaps and progress from a factual point of 
view and presenting the author’s conclusions. 

The author puts his finger on the crux of the whole race problem 
in his chapter on education, wherein he says: 

The development of their abilities has not been matched by growth of their oppor- 
tunities or improvement in their position. This disequilibrium appears in the occupa- 
tional limitations placed on Negroes of ability and training; it is also apparent in the 
limitations placed on their social mobility and community participation. When the Negro 


college graduate leaves the halls of the college or the university that has granted him 


a degree, he is involved in deep-lying conflicts that do not confront the white graduate 
(p. 169). 


The author points out that this condition cannot be remedied by ignor- 
ing it. 

The impact of religion on the social order is portrayed rather crudely 
yet effectively, in chapter vii, followed by the press and family in chapters 
viii and ix. In chapter x he lays the blame for deplorable housing con- 
ditions on the doorsteps of the government, where the reviewer feels it 


rightfully belongs. 

In chapters xi and xii he points out the unfavorable position of the 
Negro in regard to health and crime, and he attributes these conditions 
to causes over which the Negro has little or no control. 

Chapters xiii to xix cover the economic and social life of the Amer- 
ican Negro and again points out the weaknesses therein contained. 

The reviewer would urge every American, particularly white Amer- 
icans, to read the book as a whole and to pay special attention to 
chapter xix. 

It is somewhat puzzling to the reviewer to understand how a white 
man was able to get the information contained in chapter xx. Yet the 
facts there stated about the Negro’s reaction corresponds strikingly with 
my own personal experience. 

The book holds out hope for a better life for the American Negro 
in the future and suggests practical methods through which this aim 
may be accomplished. 

The reviewer recommends this book to all government officials, social 
workers, sociologists and politicians. D. H. Ouwver. 


Salt Lake City, Utah. 
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Labor Dictionary. By Paut HuBpert CassELMAN. (New York: Philosophical 
Library, Inc. 1950. Pp. xi, 554. $7.50.) 


Labor Relations and Federal Law. By Donato H. Wo ett. (Seattle: Uni- 
versity of Washington Press. 1950. Pp. xv, 178. $3.00.) 


The Labor Dictionary, which was prepared mainly for American and 
Canadian readers, with some reference to the British labour movement, 
contains a total of 2,461 entries. 

There is also a selected list of important books dealing with labor 
subjects and topics of special labor interest. Adequate directions are given 
for the use of the dictionary, and Canadian acts or terms with special 
Canadian interpretation are so labeled. 

Not included are some American labor terms largely developed in 
connection with recent federal and state labor laws such as: Belo plan, 
bug, chain picketing, cold strike, cross checks, constructive discharge, 
free rider, meat chopper, pick, porkchopper, push money, red circle rate, 
Petrillo or Lea Act, stub shift, working stiff, and de minimus doctrine. 

The dictionary provides “a concise reference guide for matters con- 
cerning labor.” The author notes that dictionaries are difficult to prepare 
and particularly so in a field of active conflict. He has admirably main- 
tained a position above the field of conflict in making the explanation of 
each subject basically factual. 

Labor Relations and Federal Law adequately meets the need for a 
more thorough understanding of recent federal labor legislation. It is, in 
reality, an analysis and evaluation of federal labor policy since the passage 
of the National Labor Relations Act in 1935. 

The book is based upon eight significant premises: (1) that although 
collective bargaining is accepted in a free economy, its establishment and 
maintenance is not necessarily a government function; (2) that pro- 
cedural or judicial process should not impede the administration of labor 
acts; (3) that in striving for economic goals in the public interest, admin- 
istrative process is more effective and just than civil or criminal law; 
(4) that special procedural treatment should not be provided for labor 
boards; (5) that such institutions as the closed shop, when promoting 
stable industrial relations, should not be eliminated by “conceptulistic 
arguments”; (6) criminal statutes should be carefully worded so as to 
leave no doubt concerning lawful or unlawful conduct; (7) law and order 
are not the same, and a generally unacceptable statute creates law evaders; 
(8) good legislation does not consist of establishing substantive rights and 
rendering them almost unattainable by procedural practice. 

The author emphasizes the limitations that a federal labor policy can 
achieve by passing laws. He believes that legal provisions for dealing with 
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national emergency disputes should be carefully re-examined, and that 
the settlement of jurisdictional work disputes should be limited to the 
agreements of the two or more unions. 

He would place the general counsel under the National Labor 
Relations Board, where it was under the Wagner Act. This is most 
important because an open break has developed between the Board and 
the present general counsel. The experiment under the Taft-Hartley 
Act in separating the prosecuting and judging functions is in serious doubt. 


































University of Utah. JuLtus B. BEARNSON. 


The Recollections of Alexis de Tocqueville. Edited by J. P. MAYER. (New 
York: Columbia University Press. 1949. Pp. xxvi, 332. $5.00.) 


The new edition of The Recollections of Alexis de Tocqueville makes 
at reali contribution to our time. The issues of the revolution so ably dis- 
cussed in this book are clearly the issues of present-day socialism, labor 
and capital, and the form of government best fitted to express the will of 
the people with the least inefficiency and corruption. 

De Tocqueville noted the economic revolution which naturally took 
place as the lower classes became vocal and able to throw off the pressures 
of the upper classes. He says, “Socialism will always remain the essential 
characteristic and most redoubtable remembrance of the revolution of 
February. The republic will only appear to the onlooker to have come 
on the scene as a means not as an end” (p. 79). To him it was a natural 
process. “How should the poor and humble, and yet powerful classes 
not have dreamt of issuing from their poverty and inferiority by means 
of their power, especially in an epoch when our view into another 
world has become dimmer and the miseries of the world become more 
visible and seem more intolerable?” (p. 79). 

Throughout the book he speaks of the ineptitude of politicians—their 
selfishness and unwillingness to follow the great principles which he calls 
the truth. He takes the reader through the elections to, and into the 
organization of the assembly and the insurrection of June. Among the 
cutting sentences telling reasons for the revolution he comes again to 
economics. “These poor people had been told that the wealth of the rich 
was in some way the produce of a theft practiced on themselves” (p. 50). 
How familiar the sentence sounds in our time! 

Having been chosen on the committee for the Constitution De Toc- 
queville had opportunity to express his political theories, but not to attain 
them. He desired a two-house legislature to provide counter checks and 
he recommended an executive chosen by the legislature so as not to be 
subject to mass control. By these processes he hoped for stability. 
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De Tocqueville’s experience as a cabinet member in the short-lived 
government is portrayed in the third part of the book. He set for himself 
two principles: (1) to break with the revolutionary party abroad, but 
never to disown the principles of liberty and toleration (p. 269). (2) 
“Never to touch things which were clearly beyond our strength; never to 
promise anything which we could not give, nor encourage anyone we could 
not beat” (p. 270). He entered into negotiations with all parts of troubled 
Europe. With canny wisdom he saw the dangers of the future—of a 
united Germany and the greater danger of an overpowering Russia. It 
would seem that De Toqueville spoke for all times—for a constantly 
changing world. The new edition is timely and worthy of all who are 
interested in today’s world situation. he Milas, 


Lewis and Clark College. 


New Dictionary of American Politics. Edited by E. C. Smitu and A. J. 
ZuRCHER. (New York: Barnes and Noble, Inc. 1949. Pp. vii, 437. 
$3.25.) 


This volume deserves wide use as a convenient quick reference for 
students, teachers, journalists, speakers, governmental officials and laymen 
concerned with public affairs. It concisely defines the key terms and 
ideas commonly encountered in the several fields of American govern- 
ment, summarizes the historical evolution of important institutions and 
organizations, and briefs major federal statutes and Supreme Court deci- 
sions. Twenty-four maps unfold the drama of national expansion and 
define the jurisdictions of various administrative and judicial bodies. Bio- 
graphical data is omitted except for the explanation of nicknames, pre- 
sumably because this information is available elsewhere in dictionary 
form. 
The Dictionary is “new” because the present revision brings sixty 
years of previous editions (1888, 1924, 1944, 1946) up to 1949 by adding 
some five hundred new terms. Special emphasis has been placed on 
postwar developments in international relations and organization and on 
recent federal statutes and judicial decisions. A “Key to Abbreviations” 
initiates the reader into the latest alphabetical mysteries of public admin- 
istrative organization. Like most worthwhile scholarly enterprises in our 
age of experts, the Dictionary is the result of a collaboration between the 
editors and twelve specialist colleagues. 

In common with other dictionaries, this one squeezes the juice out 
of controversial concepts and gives an illusory feeling of semantic security 
in a field where terminology is notoriously lax. It is more of a contribution 
to the history of linguistic usage than to the scientific conceptualization of 
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the discipline of political science. Its merit is to include under a single 
cover the minimum identification of terms which would otherwise have to 
be traced through the indices of half a dozen separate texts in politics, law, 
administration, theory, international relations and history. 

The usefulness of the Dictionary would be enhanced if future editions 
were to include listings of the principal current research and professional 
organizations, bibliographical guides (such as the Public Affairs Information 
Service and standard governmental sources), and periodicals with which 
the informed layman or public servant should be acquainted. The sacer- 
dotal arcana of the scholar’s bibliographical erudition stand at least as 
much in need of popular simplification as the vocabulary he employs. 


Claremont Men’s College. CarTER IDE. 


Congress Makes a Law. By STEPHEN Kemp BatLey. (New York: Columbia 
University Press. 1950. Pp. xii, 282. $3.75.) 


The major contribution of the author is a careful and rather vivid 
description and analysis of the forces which shaped the Employment Act 
of 1946. He highlights the importance of a committee’s staff in various 
stages of the legislative process from tentative formulations of proposed 
bills to the delicate art of negotiation in conference committees. The 
complex relationship between Congress and pressure groups in the struggle 
for full employment legislation is illustrated suggestively. One chapter 
is devoted to a series of portraits of the congressmen and senators who 
were most active in ‘the final compromise stages of the enactment of the 
bill. In analyzing the impact of public opinion on the legislative contro- 
versy, Bailey draws on the emphasis of the Lynds on “control which con- 
trol of capital gives to the business group in our culture.” Four hypotheses 
about the “business class control system” are offered as partial explan- 
ation of congressional behavior with respect to the bill. 

Bailey concludes that the process of congressional formulation of im- 
portant social and economic policies today is “almost unbelievably com- 
plex.” Perhaps the most important conclusion of the study is that “legis- 
lative policy-making tends to be fought out at the level of largely irres- 
ponsible personal and group stratagems and compromises based upon 
temporary power coalitions of political, administrative, and non-govern- 
mental interests.” Bailey argues that difficult political issues can be 
resolved democratically and responsibly “by strengthening the only two 
instruments in our political life which have an inherent responsibility to 
the nation as nation: the President and the national political parties.” 
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A few questions may be raised about the book. Differences in inter- 
preting “full employment” and “employment” were crucial in the legis- 
lative history of the Employment Act, but the differences are not suffi- 
ciently clarified to justify the author’s repeated characterization of efforts 
to eliminate a federal commitment to maintain “full employment” as 
“emasculation.” In view of serious conflicts today about the nonpolitical 
and professional status of the Council of Economic Advisers, some com- 
ment about the relative absence of concern on the part of the legislative 
drafters with the precise status of the Council would have been helpful. 

The book is an important contribution to a neglected area of political 
behavior. It is best in depicting the “kaleidoscopic and largely irresponsible 
interplay of ideas, interests, institutions, and individuals” which character- 
izes legislative policy-making today. It makes out a reasonable case for 
the development of party responsibility and for enhancing the power and 


prestige of Congress. 
Marver H. BernsTEIN. 
Princeton University. 


Federal Grants-in-Aid. Report of the Committee on Federal Grants-in- 
Aid, Council of State Governments. (Chicago: Council of State 
Governments. 1949. Pp. viii, 322. $3.50.) 


Under the chairmanship of Governor Earl Warren, the Committee 
on Federal Grants-in-Aid of the Council of State Governments undertook 
in December, 1946 a broad survey of the development and administration 
of federal grants to states. The study notes that federal grants-in-aid 
support many major governmental services and have developed “in a hap- 
hazard, patchwork fashion with the result that almost every activity has 
a different policy, a different program, and different administrative pro- 
cedures.” Federal grants-in-aid are defined as “payments made by the 
national government to state and local governments, subject to certain 
conditions, for the support of activities administered by the states and 
their political subdivisions.” Excluded from the definition are shared 
revenues, payments in lieu of taxes, payments for contractual services, cash 
loans not converted into grants, and distribution of surplus property. 

The first part of the report outlines the history and legal background 
of federal aid. The second discusses the philosophy of federal aid, the 
impact of federal aid on the states, the role of grants in intergovernmental 
fiscal relations, and state budgeting of federal grants. The third part 
describes grant programs in employment security, social welfare, public 
health, agriculture, highways and airports, education, and the National 
Guard. Special problems in each of these areas are discussed, pending 
legislation is analyzed, and suggestions are made for improving existing 
programs. 
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The report is a valuable study of an increasingly important American 
political institution. Current grant programs are carefully analyzed and 
the history and development of federal grants is written concisely and 
accurately. Above all, it is useful as a statement of the views of state 
officials with respect to the federal grant. As such it is subject to some 
limitations. Federal grants-in-aid have won favor primarily as an alterna- 
tive to nationalization of governmental functions. The report recognizes 
that “grants lead to varying degrees of central control” and concludes that 
“the abolition of grants would not necessarily bring about any reversal in 
the trend toward centralization.” The assumption of the report that states 
should make the best of grants because grants are here to stay is offset by 
a sense of uneasiness about the impact of federal grants on the independ- 
ence of the states. The report seems to evade the critical question of 
whether the existing federal-state structure can sustain a substantial in- 
crease in federal grants without a revolutionary change. 

In 1929, when federal, state, and local governmental expenditures 
were about $11 billion, federal government expenditures, including grants- 
in-aid, accounted for 30 per cent, and state and local expenditures from 
their own revenue resources, for 70 per cent. Today that relationship 
is reversed. In addition, federal grants-in-aid have increased from $119 
million in 1929 to an estimated $2.4 billion for the fiscal year 1950. Since 
1947, federal aid has accounted for 10 to 12 per cent of all state and local 
governmental revenues. This trend has been characterized variously as a 
pernicious trend toward centralization and a powerful affirmation of 
federalism. Our political institutions have been deeply affected by the 
trend, however characterized, but the report is reluctant to speculate 
about the implications. 

A cardinal tenet of the report is that “to every extent possible, 
governmental services should be performed and financed by those govern- 
ments which are closest to the people.” Unfortunately, the modern 
history of state government lends scant support to those who regard 
closeness to the people as a function of geography. For many years the 
states have been undergoing a process of attrition. States have failed to 
adapt themselves to their newer responsibilities, and the initiative in deal- 
ing with public problems has passed largely to the federal government. 
The failures of states to develop a more adequate theory of administrative 
reorganization, to establish effective merit systems for public employment, 
and to eliminate gross fraud and corruption cast considerable doubt on 
the popular notion that the government which is physically closer to the 
people is more easily controlled and more responsible in a democratic way. 


Princeton University. Marver H. BEeRNsTEIN. 
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History of the American Newspaper Publishers Association. By Epwin 
Emery. (Minneapolis: University of Minnesota Press. 1950. Pp. vii, 
263. $3.50.) 


Political scientists have criticized newspaper owners as paying too 
much attention to their business interests and not enough to the social and 
political problems involved in the publication of news and opinion. Dr. 
Emery’s History of the American Newspaper Publishers Association will 
provide these critics with additional, documented material. 

The American Newspaper Publishers Association was founded as a 
daily newspaper trade association by forty-six men in 1887. The author 
points out that the purpose of this group was “primarily one of advance- 
ment of the business interests of daily newspapers and of resulting adjust- 
ments and conflicts with advertisers, with labor, with communication 
competitors, newsprint makers, and with the government.” 

As the late Heywood Broun, first president of the American News- 
paper Guild, wrote after attending an ANPA convention: “They did not 
talk of journalism but of the industry. If a man from Mars had hap- 
pened in, I think he might have spent an hour and still remained puzzled 
as to whether he had happened in on a convention of bankers, cotton 
mill owners, or the makers of bathroom supplies.” 

The publishers association’s primary effort has been in favor of the 
large daily. When members of the National Editorial Association sought 
to unite with the daily publishers, the effort was not successful. In 1892 
the ANPA dissolved the associate membership of the NEA papers, “com- 
plaining that they were held chiefly by editors and owners of country 
papers who had no interest in larger affairs of the newspaper business.” 

Of special interest to political scientists should be Dr. Emery’s reports 
of the secrecy of the publishers’ meetings. ANPA President James W. 
Scott is quoted as saying at the start of 1891: “We had so much success 
last year with what we deem an executive session . . . there seems to be 
an inclination on the part of many of the members to have most of the 
proceedings conducted in that way. We will talk more freely, especially 
on questions relating to the various labor unions, the prices of materials, 
and personal opportunities of various advertisers and advertising agencies.” 

Critics of the large dailies undoubtedly will find this significant 
material to justify pointing a finger of scorn. This is especially true since 
editors and publishers have been demanding that their reporters be per- 
mitted to attend meetings of other organizations, political groups and 
labor unions to report those events in full. 

Dr. Emery’s history is the only one written about the ANPA. It was 
compiled from bulletins issued by the association and from minutes of 
meetings. He examined other records to learn what happened at some of 
the executive sessions. 
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This study of the ANPA will be of special interest to students of 
journalism. It will also be of interest to political scientists who are seeking 
a clearer picture of publishers’ policies on advertising, advertising agencies 
and rates, labor negotiation, tariff questions as relating to the publishing 
business, postal rates, child labor problems, the New Deal and the en- 
croachment of the radio news broadcasting on the publishing business. 


University of Utah. Quintus C. Witson. 


The Polls and Public Opinion. Edited by Norman C. Meter and Haroip 
W. Saunpers. (New York: Henry Holt and Company. 1949. Pp. x, 
355. $2.50.) 


This book contains the proceedings of the Iowa Conference on Atti- 
tude and Opinion Research, held in Iowa City early in 1949. The purpose 
of the conference was “stock-taking” in polling methods following the 
debacle of November, 1948. Although the book constitutes an addition of 
some value to the literature of opinion polling, one must scratch through 
much chaff to find the kernels. The brief report of the Committee on 
Polls and Election Forecasts of the Social Science Research Council pro- 
vides fuller and sharper answers to questions about what went wrong with 
the polls. 

From the reviews of 1948 experience, both by academic men and 
polsters, one gets the impression that the sampling methods used by 
the major polls were defensible but that interviewing left much to be 
desired. The fundamental fault is found in overselling the public on the 
accuracy of the forecasts; no matter how carefully taken, the poll is an 
imperfect device of measurement and the public needs to be reminded 
of its shortcomings every time forecasts are made. Judging from their 
remarks to the conference, Crossley is far more willing to admit the 
limitations of the opinion poll than is Gallup. Hopes for continued ad- 


vances in this field must rest, to a large extent, on the academic men 
like Lazersfeld and Stouffer. 


Dean E. McHenry. 
University of California at Los Angeles. EAN CHENRY 


Public Administration in a Democratic Society. By W. Brooke GrAVEs. 
(Boston: D. C. Heath and Company. 1950. Pp. xvi, 759. $6.00.) 


This book bears witness to the enormous growth of literature in the 
field of public administration, both in its presentation and in the foot- 
noting and references for which the author is well known. 

Its value to those interested in the field lies in the fact that the 
author concerns himself with the precepts of public administration at all 
levels of government. He does not merely emphasize the federal level 
and leave the reader to assume the other levels operate in similar fashion. 
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In the attempt to cover the whole field the material is grouped 
under five main topics: I. Administrative Structure and Organization; 
II. Personnel Management; III. Fiscal Management; IV. Internal Manage- 
ment and Control; V. External Relations: Execution of Policy. 

The only failing the reviewer finds in the volume is that, despite its 
1950 publication date, there is no mention of the Classification Act of 
1949, which substantially altered federal classification. However, this is 
a common difficulty encountered by writers in a changing specialized 
field and it is more than compensated for in other features of the text, 
such as the chapters dealing with administrative adjudication and judicial 
review (chaps. xxxiii and xxxiv). 

Dr. Graves has written a carefully illustrated and documented 
volume, excellent for reference or as a basic text in the beginning course 
in public administration. “=, 


Colorado College. 


Administration of Municipal Sales Taxes in California. By James D. 
KITCHEN. (Los Angeles: Bureau of Governmental Research, Univer- 
sity of California at Los Angeles. 1949. Pp. 50. 50c.) 


James Kitchen’s study of the development and administration of 
municipal sales taxes in California should prove of interest to students of 
public administration and of immeasurable service to city officials who 
may be assigned, in the future, the task of implementing a sales tax 
ordinance. 

The first three sections of the report deal with general administrative 
matters and with the historical background and legal aspects of municipal 
sales taxes. 

In the main, California general law and charter cities possess legal 
authority to levy sales taxes. Mr. Kitchen comments that some classes 
of California cities may not levy a use tax, which he considers as sup- 
plementary to a sales tax. 

Specific aspects of the administration of the sales tax are next dis- 
cussed. Information as to rates, exemptions, and penalties is included, 
along with a brief account of the full procedure of collecting the tax in 
a small city and in a large one. The author includes tabular material as to 
variations in amounts collected from the sales tax in various cities, the 
percentage of revenue from locally collected taxes produced by the sales 
tax, and the property tax rate necessary to raise the amount of revenue 
equivalent to that brought in by sales tax. 

In a concluding section, the study deals with the possibilities of inter- 
city cooperation to solve problems arising from variations in collection 


rocedures and in exemptions. 
P P VIOLET EARLE. 


San Francisco State College. 






NEWS AND NOTES 


WESTERN POLITICAL SCIENCE ASSOCIATION 
FOURTH ANNUAL MEETING 


IDAHO STATE COLLEGE, POCATELLO 
Friday and Saturday, November 24-25, 1950 













Headquarters: Hotel Bannock 
Round Table Meetings: Student Union Building 






Hotel Reservations: William B. Shields, Hotel Bannock 










Registration Fee: Two Dollars 


ADVANCE PROGRAM 






RounpD TABLE 


I: THE HOT WAR IN EAST ASIA 





















Chairman: 
Charles E. Martin, University of Washington. 


Discussion: 
Claude A. Buss, Stanford University (invited); Helmut G. Callis, 
University of Utah (invited); Floyd A. Cave, San Francisco State 
College (invited); Paul S. Dull, University of Oregon (invited); Wes- 
ley R. Fishel, University of California at Los Angeles (invited); Kline 
R. Swygard, Oregon State College; George V. Wolfe, College of Idaho; 
Robert G. Woolbert, University of Denver. 


Rounp TABLE 


II: THE ELECTIONS OF 1950 
Chairman: 
Joseph P. Harris, University of California (Berkeley). 


Discussion: 

California: Burton R. Brazil, Stanford University; Colorado: Curtis 
W. Martin, University of Colorado; Idaho: Boyd A. Martin, Univer- 
sity of Idaho; Montana: David W. Smith, Montana State University; 
Nevada: Claude C. Smith, University of Nevada; New Mexico: 
Charles B. Judah, University of New Mexico; Oregon: Waldo Schu- 
macher, University of Oregon; Utah: Frank H. Jonas, University of 
Utah; Washington: Hugh A. Bone, University of Washington; Wyo- 
ming: Daniel W. Tuttle, University of Wyoming (invited). 
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RounpD TABLE 
III: PUBLIC POWER POLICIES IN THE WESTERN STATES: 
THE NORTHWEST 


Chairman: 
Egbert S. Wengert, University of Oregon. 

Papers: 
Robert C. Stevenson, Idaho State College; Erwin C. Hannum, Bonne- 
ville Power Administration. 

Discussion: 


Charles McKinley, Reed College (invited). 


Rounp TABLE 


IV: POLITICAL IMPLICATIONS OF THE 1950 CENSUS 


Chairman: 
Howard J. McMurray, University of New Mexico. 
Papers: 
Roy V. Peel, Director, Bureau of the Census; Bert Hanna, Denver 
Post (invited). 
Discussion: 
Vincent Ostrom, University of Oregon. 


Rounp TABLE 


V: THE NATURE OF THE POLITICAL SCIENCE MAJOR 


Chairman: 
John A. Vieg, Pomona College. 
Papers: 
Gerald I. Jordan, Claremont Men’s College; George Lipsky, University 
of California (Berkeley). 
Discussion: 
To be announced. 


Rounp TABLE 


VI: ROLE OF THE ORGANIZATION OF AMERICAN STATES 
IN THE JOINT DEFENSE OF WESTERN DEMOCRACY 


Chairman: 
Paul E. Hadley, University of Southern California. 

Papers: 
Stephen S. Goodspeed, University of California (Santa Barbara): 
Security for the Americas through the O.A.S.—The Regional Ap- 
proach; Miguel Jorrin, University of New Mexico: The Organization 
of American States and International Morality; Ivan B. White, Depart- 

of State (invited). 
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Discussion: 
Russell H. Fitzgibbon, University of California at Los Angeles; Jay B. 
Hunt, Brigham Young University; S. Grover Rich, University of 
Utah; Charles P. Schleicher, University of Oregon; Lee B. Valentine, 
Stanford University. 


Rounp TABLE 


VII: PUBLIC POWER POLICIES IN THE WESTERN STATES: 
THE SOUTHWEST 
Chairman: 
Egbert S. Wengert, University of Oregon. 
Papers: 
Samuel B. Morris, Los Angeles Department of Water and Power (in- 
vited); Vincent Ostrom, University of Oregon. 
Discussion: 
To be announced. 
Rounp TABLE 


VIII: THE STATUS OF CIVIL LIBERTIES IN MID-CENTURY 


Chairman: 
J. A. C. Grant, University of California at Los Angeles. 

Papers: 
Edward L. Barrett, Jr., School of Law, University of California (Berke- 
ley): California’s Un-American Activities Committee; Kenneth C. 
Cole, University of Washington: The Internationalization of Civil 
Rights; Merrill R. Goodall, University of Colorado: Loyalty Tests and 
the Bureaucracy. 

Discussion: 
Francis D. Wormuth, University of Utah. 


Rounp TABLE 


IX: DID MONTESQUIEU ERR?; IF SO, WHAT WAS HIS ERROR? 

Chairman: 
G. Homer Durham, University of Utah. 

Preliminary Comments: 
Paui C. Beckett, State College of Washington; Stewart Grow, Brigham 
Young University (invited); Frank Hinman, Jr., University of Nevada 
(invited); James C. Lien, University of California at Los Angeles; 
Carlton C. Rodee, University of Southern California; Ake Sandler, 
Los Angeles State College (invited). 

Discussion: 
Open discussion by those present. 


BANQUET SPEAKERS 
To be announced in the final program. 
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The Third Annual Conference of the Northern California Regional 
Political Science Association was held at San Francisco State College on 
April 22, 1950, with about 100 members in attendance. The program 
included: a discussion of “The California Gubernatorial Campaign, 1950,” 
by Bernard Kronick, Sacramento State College, and by George Outland, 
on leave frorn San Francisco State College to serve as campaign manager 
for James Roosevelt; an address on “The Social Sciences and UNESCO,” 
by Walter Laves, deputy-director, UNESCO; a symposium entitled, “The 
‘Equal !ut Separate’ Doctrine in Cases on Education and Transportation 
Now Before the Supreme Court,” with Charles Fairman of Stanford Uni- 
versity, R. J. Reynolds, chairman, Legal Redress Committee, San Francisco 
branch of the N.A.A.C.P., and Dean R. Cresap of San Jose State College 
as participants; remarks on “The 1951 Convention of the American Poli- 
tical Science Association,” by Peter Odegard, University of California, on 
“The National Office of the American Political Science Association,” by 
Charles Aikin, University of California, and on “The Editorial Policy of 
the American Political Science Review,” by James W. Fesler, University 
of North Carolina. 

Officers chosen for the ensuing year were: Donald M. Castleberry, 
San Francisco State College, president; Robert Walker, Stanford Uni- 
versity, vice-president; George Lipsky, University of California, secretary- 
treasurer. New members of the executive council included: Roy Archibald, 
San Mateo Junior College; Joseph Rupley, Bureau of the Budget; Mervin 
Slosberg, San Francisco City College. 


Attendance at the Fifteenth Annual Institute of Government held on 
the University of Washington campus July 10-14 reached a total of 1,083. 
Events in Korea gave an unexpected import to the section on Local Govern- 
ment Organization for Emergencies. The featured speakers at four general 
luncheon meetings were: Representative Hugh B. Mitchell; Peter H. Ode- 
gard, University of California; Josef Korbel, University of Denver; Gov- 
ernor Arthur B. Langlie. Panel discussions were conducted in the sections 
on Local Action in Democracy, Public Library Administration, Planning, 
Civil Rights, County Home Rule Charter, Public Welfare, and Community 
Relations. The institute is directed by Dr. Donald H. Webster and 
Dr. Ernest H. Campbell. 


The University of Washington’s annual Institute of International 
Affairs was held at Seattle, June 28-30, and devoted to the topic “Amer- 
ican Foreign Policy at Midcentury.” Principal addresses were: “Drift and 
Mastery in American Foreign Policy,” Professor Peter H. Odegard, Uni- 
versity of California; “America’s Opportunity in the Economic Develop- 
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ment of a Free World,” George C. McGhee, assistant secretary of state for 
Near Eastern, South Asian and African Affairs; “United States Foreign 
Policy and Titoism,” Dr. Josef Korbel, University of Denver; and “The 
United Nations and World Opinion,” Benjamin A. Cohen, assistant secre- 
tary-general of the United Nations in charge of public information. Dell 
G. Hitchner directed the Institute. 





Under the direction of Professor George A. Shipman, the University 
of Washington Institute of Public Affairs is completing a two-year com- 
prehensive report dealing with policy issues of the public assistance program 
in the state of Washington and its organization and administration. During 
the recent special session of the state legislature, called to consider supple- 
mentary appropriations for assistance purposes, the Institute analyzed 
appropriation requirements and assisted legislative committees in working 
out appropriation amounts. 





The Institute of Public Administration of Canada will hold its Second 
Annual Conference at Toronto, September 15-17, 1950. Among topics 
presented are: “The Relationship between the University and the Public 


Service”; “Administrative Management in Finance and Taxation”; “Ad- 
ministration of Research Activities,” and “Administration in Emergency.” 


The Southern California Political Scientists held a summer meeting 
on July 21 at the campus of the University of California at Los Angeles. 
Professor Mario Einaudi, Cornell University, presented a paper entitled 
“Western Europe Today: Political and Institutional Issues.” 


At the University of Colorado Dr. Henry W. Ehrmann has been pro- 
moted to a full professor of political science. Dr. Ehrmann has accepted 
an invitation to be with the Institute for Advanced Studies, Princeton, 
New Jersey, during the fall quarter of 1950. He will participate in the 
“Seminar on Modern France,” offered at Princeton. 


William L. Strauss, San Diego State College, has accepted appoint- 
ment as assistant professor of political science at Long Beach State College, 
Long Beach, California. 


John C. Bollens will join the political science faculty of the University 
of California at Los Angeles beginning with September, 1950. 


Dr. Julian Towster, recently with the Russian Institute, Columbia Uni- 
versity, will join the political science staff at the University of California, 
Berkeley, as visiting associate professor for 1950-51, to offer work in the 
government and politics of the USSR and Eastern Europe. 
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Mr. Eugene Burdick, now completing his studies for the doctorate at 
Oxford University, has accepted appointment as instructor in political 
science at the University of California, Berkeley, for the 1950-51 aca- 
demic year. 


Professor Hans Kelsen, University of California, Berkeley, will take 
leave for the fall semester 1950 to teach at Harvard University. Professor 
Josef L. Kunz, University of Toledo, will replace Professor Kelsen for 
this period. 


During the spring semester 1951, Professor Benjamin Lippincott, Uni- 
versity of Minnesota, will offer courses in political thought at the Univer- 
sity of California, Berkeley, in the absence of Professor Harold Winkler. 


Professor Charles Aikin, University of California, Berkeley, is spend- 
ing the summer months in Germany under a State Department assign- 
ment. 


Professor Peter Odegard, University of California, Berkeley, joined the 
faculty of the University of Washington for the summer session, and will 
spend some time in Washington in connection with the President’s Com- 
mission on Migratory Labor. 


Mr. Joseph W. Rupley, chief field representative, U. S. Bureau of the 
Budget, San Francisco, will join the political science faculty at Berkeley 
for the fall semester 1950 to offer a seminar in federal field operations. 


In the spring semester 1950, Mr. Richard P. Graves, executive secre- 
tary, League of California Cities, was appointed lecturer in political science, 
University of California, Berkeley, to give a seminar and field work in 
municipal administration. 


Professor Charles McKinley, Reed College, is serving as consultant to 
the President’s Commission on Water Policy in Washington, D. C., during 
the summer of 1950. He has also accepted an appointment as a member 
of the Princeton University Evaluation Committee for its survey of the 
Department of Interior’s field services. 


Raymond G. McKelvey, chairman, department of political science, 
Occidental College, was recently awarded Palmes Académiques by the 
French government for “distinguished service in the cause of Franco- 
American friendship.” 
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